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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

FRI ENDS OF NEABEACK HI LL and
JOHN P. BOLTE,

Petitioners,

VS.
LUBA No. 95-027

FI NAL OPI NI ON
Respondent , AND ORDER
and

)

)

)

)

)

|

CI TY OF PHI LOVATH, )
)

)

)

)

SCHNEI DER HOMES, | NC., )
)

| nt ervenor - Respondent . )

Appeal from City of Philomath.

Douglas M DuPriest, Eugene, filed the petition for
review and argued on behalf of petitioners. Wth himon the
bri ef was Hutchinson, Anderson, Cox & Coons.

Scott A Fewel, Philomath City Attorney, Corvallis, and
George B. Heilig, Corvallis, filed the response brief on
behal f of respondent and intervenor-respondent. Wth them
on the brief was Eickelberg & Fewel, and Cable, Huston,
Benedi ct & Haagensen. Scott Fewel argued on behalf of
respondent. George Heilig argued on behalf of intervenor-
respondent.

GUSTAFSON, Referee; LIVINGSTON, Chief Referee; HANNA
Referee, participated in the decision.

REMANDED 10/ 02/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the Philomath city
counci | approving a planned unit devel opnent ( PUD)
subdi vi si on.
MOTI ON TO | NTERVENE

Schnei der Hones, Inc. (intervenor) noves to intervene
on the side of respondent. There is no opposition to the
notion and it is allowed.
FACTS

I ntervenor applied to the City of Philomath (the city)
for limted |and use approval of a 100-lot planned unit
devel opnent (PUD) subdivision on a 37.2-acre parcel in an
area known as "Neabeack Hill." Thirty-four acres of the
proposed devel opment are not yet within the city limts.
Rat her, they are subject to a delayed annexation agreenent
between the property owner and the city wunder an urban
fringe managenent agreenent (UFMA) between the city and
Benton County (the county). The UFMA establishes that
properties outside the city limts, but within the city's
urban fringe, are subject to city zoning upon execution of a
del ayed annexati on agreenent.

City zoning for the parcel is low density residentia

(R1), which allows 7,000 square foot mninum |ot size.
County zoning is Urban Residential-5 (UR-5), which requires

5-acre mninmnum | ot size.
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Significant portions of the subject parcel are heavily
wooded. The site is listed in the city's Goal 5 resource
inventory as "2A, " which states "[i]f no conflicting uses
are identified, the resource nust be nmanaged so as to
preserve its original character.” The city classified the

site 2A based on the foll ow ng anal ysis:

"This area is covered in primarily oak forest, and

is visible from nost of Phil omath. It is one of
the few oak covered hillsides visible from
Phi | omat h. The current Conpr ehensi ve Pl an
Designation is Low Density Residential, the County
zoning is Uban Residential - 5 acre mninmum City
zoning upon annexation wll be Low Density
Residential (R-1). Due to the low density plan
and zone designations, the site can be devel oped
in a way that wi | preserve the existing
veget ati on. Based on this information, the site

is designated '2-A".

"Proposed Plan Policy: The natural vegetation
| ocated on Neabeack Hill shall be preserved to the
maxi mum extent possible by limting clearing for
housi ng roads, and utilities.” Record 49-50.

The proposed plan policy was adopted as Phi | omat h
Conprehensive Plan (PCP) Resources and Hazards Policy 6
(Policy 6), which states:

"The natural vegetation |ocated on Neabeack Hill
shall be preserved to the maxi num extent possible
by limting clearing to that which is necessary
for housing, roads, and utilities."”

The 7,000 square foot mninmum |lot size allowed in the
city's R-1 zone would permt a nomnal density within the
subdi vision of 6.24 lots per acre. The net density of the

proposed 100-1ot PUD subdivision is 2.7 lots per acre. The
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proposal is designed to concentrate developnment in the
west ern, unwooded portion of the site. Twel ve lots along
the western border are less than the m nimum 7,000 square
feet, ten of those being 6,800 square feet, and two being
5,760 and 6,540 square feet, respectively. Lots in the
center and eastern, nore heavily wooded portions of the site
average 11,800 square feet. The PUD al so incorporates 2.93
acres of open space, and a bike path connecting the site to
an existing community bike path.

After public hearings, the planning conm ssion approved
the application.? Petitioners appealed to the city council.
After additional public hearings, the city council denied
t he appeal and adopted the staff report findings, subject to
conditions. This appeal foll owed.

FI RST ASSI GNMENT OF ERROR

Petitioners challenge the <city's premse that the
city's low density residential (R-1) designation applies to
the entire site. Petitioners argue that the county's urban
residential (UR-5) zone applies to the 34 acres of the site

outside the city limts.2

lUnder Philomath Subdivision Ordinance (PSO 2.110, the public hearing
process for a limted |land use decision is identical to the public hearing
process for a |land use deci sion

2petitioners further object that references in the decision to the UFMA
and the consent to annexation, authorized in the UFMA, are not rel evant and
cannot be considered in this case because those docunents were not part of
the record below. Petitioners' objections are without nmerit. The UFMA is
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The ~city and intervenor (respondents) answer that
petitioners did not raise any issue before the city with
regard to the applicability of the UFMA and the consent to
annexation as the neans to establish the appropriate zoning.
Respondents argue that petitioners cannot raise an issue
regarding the applicable zoning for the first time through
this appeal. Respondents further argue that, even |f
petitioners did raise an issue regarding the applicability
of the UFMA or the annexation agreenent, the city was within
its authority to rely upon the UFMA, and the procedures
established in it, to determine that city zoning applies in
this case.

ORS 197.835(1) requires that, in order to raise an
i ssue on appeal, the issue nmust be raised during the | ocal
proceedings as provided in ORS 197.763.3 ORS 197.763(1)
requires that "an issue which may be the basis for an appeal
to the board * * * shall be raised wth sufficient
specificity as to afford the governing body * * * and the

parties an adequate opportunity to respond to each issue."*4

an official enactnment of the city, of which we take notice. See Jackman v.
City of Tillamook, 27 O LUBA 704 (1994).

SThe subject application is for limted |and use approval, over which
ORS 197.763 ordinarily does not apply. However, because the city treats
limted | and use decisions in the same manner as |and use decisions, wth
i dentical procedural requirenents, we apply the statutory and case |aw
applicable to | and use decisions to our review of this application.

40RS 197.763(1) was anended during the 1995 |egislative session. The
city's review of this application, however, is subject to the unanended
version of the statute, since it was the law in effect when the notice was
gi ven.
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Petitioners cite to several points in the record where
they claim the issue of the applicability of the UFMA was
rai sed. The nost direct reference to which petitioners
point is a letter froma citizen who expressed his concern
t hat devel opment of the parcel would require changing the
zone from the county's UR-5 zone to "sone other
desi gnation." Record 229. That letter contains no
reference to the UFMA, nor does it express any concern
regarding the manner in which the city could determ ne the
applicable zoning. The ot her references to which
petitioners point are nore obscure, and generally express
concern regarding the density of the proposed devel opnent.

The record includes nunerous references to the UFMA,
and the consent to annexati on executed pursuant to the UFMA,
as the neans through which city zoning applies to the site's
34 acres outside the city limts. Petitioners' references
to the appropriate zoning during the |ocal hearings were not
sufficiently specific to allow the decision maker to
determ ne that anyone was questioning the wvalidity or
applicability of the UFMA or the consent to annexation
procedure. CGeneral references to the density or even the
potential need to rezone portions of the site are not
specific enough to put the governing body on notice that
petitioners object to either the applicability or the

validity of the UFMA, and its procedures, as applied in this

Page 6



© 00 N o g A~ wWw N Pk

N R R R R R R R R R R
O © 0 ~N o U A W N B O

case.> See Craven v. Jackson County, O LUBA __ (LUBA

No. 94-244, March 27, 1995), slip op 10; ODOT v. Cl ackanmas

County, 23 Or LUBA 370, 375 (1992).

Moreover, the city correctly determned in its findings
that city zoning applies to the proposed devel opnent. The
UFMA clearly establishes that city zoning applies to this
proposed devel opnent, pursuant to a consent to annexation
executed between the |land owner and the city. The city's
process is authorized by and in accordance wth ORS
92.042(1), which provides that cities and counties may adopt
procedures for regulating land outside city limts and
within urban growth boundari es. Petitioners do not argue
nor is there any evidence, that the city violated the
procedures established in the UFMA with respect to this
proposed devel opnent. Nor is there any indication that the
city's del ayed annexation agreenent, which is provided for
in the UFMA, and permtted under ORS 222.115, was defective
or otherwise inapplicable as applied to the proposed
devel opnent .

The first assignnment of error is denied.

SPetitioners also argue they may raise new issues on appeal under ORS
197.830(10)(a) and ORS 197.835(2) because the city did not satisfy the
notice requirenents of ORS 197.763 in that the city failed to identify the
county UR-5 zoning as an approval criteria in its public notice or
decision. ORS 197.763 does not require that the public notice and decision

must list criteria that the city does not consider applicable, that no
party raises as applicable criteria during the course of the loca
proceedi ngs, and upon which the city does not rely in its decision. ORS

197.763(3)(b); see BCT Partnership v. City of Portland, 27 Or LUBA 278, 289
(1994).
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SECOND AND THI RD ASSI GNMENTS OF ERROR

Petitioners cont end t hat t he city's deci sion
m sconstrues and violates the applicable |law and that the
findings are inadequate and not supported by substanti al
evi dence, because the decision does not preserve the natural
vegetation on one of the city's few designated Goal 5
resource sites and does not conply wth rel evant
conpr ehensi ve plan policies.

A. Goal 5, 2A Designation

As petitioners note, the city's Goal 5, 2A designation

is a nmeans of preserving the site's natural resources and

character. According to petitioners, developing the site
for 100 residenti al lots is inconsistent wth that
desi gnati on. As petitioners' state, "[t]he remaining tree

canopy would not be the oak forest it is now, which the plan
states is to be preserved." Petition for Review 19.

However, the |anguage of the city's Goal 5 periodic
review order, which establishes the 2A designation,
recogni zes not only the site's resource values, but also its
residential zoning. The site is designated for residentia
devel opment with a mninum | ot size of 7,000 square feet.
The ~city's Goal 5 inventory reflects that the city
designated the site 2A because adequate preservation could
be achieved with devel opnent at the density allowed by the
R-1 zone. The proposed devel opnent does not change the zone

and, in fact, proposes an average lot size significantly
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| arger than allowed in the R-1 zone.

Petitioners' argunent that the proposed devel opnment
violates the 2A designation is, in effect, a challenge to
the city's decision to zone the site for residential
devel opnent, rather than open space. That decision is not
subject to review during this process, and petitioners
cannot collaterally attack that decision by arguing that
residenti al devel opnent is inconsistent with the 2A

desi gnati on. Sahagi an v. Colunbia County, 27 Or LUBA 341,

344 (1994). Nor nust the city address Goal 5 conpliance
t hrough this PUD approval proceeding. City of Barlow v.

Cl ackamas County, 26 Or LUBA 375, 379 (1994).

B. PCP Resources and Hazards Policy 6

Petitioners contend the city's findings of conpliance
with Policy 6 are inadequate and not supported by
subst anti al evidence.

Petitioners argue that the record contains substantia
evidence that the property could be developed in a manner
whi ch would preserve a significantly greater percentage of
the existing natural vegetation, by reducing the density.
The essence of petitioners' argunent is that a significantly
| ower density is necessary in order to conply with Policy 6.

Petitioners msconstrue the requirenents of Policy 6.
As with the 2A designation, Policy 6 recognizes the site's
R-1 residential zoning. It does not require that the city

reduce the permtted density to preserve nore natura
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vegetation than necessary for developnent consistent wth
the R1 zone. So |l ong as the proposed devel opnent provides
for an average lot size of no |less than 7,000 square feet,
Policy 6 requires only that disturbances of natura
vegetation be I|imted to that which is necessary for
housi ng, roads, and utilities.

The city determined that the proposed devel opnent
satisfies Policy 6, based on findings that the orientation
of the roads and utilities horizontal to the site's noderate
slope will mnimze the necessary disturbance on the site's
nat ur al veget ati on. |t also determned that t he
configuration of the lots, with smaller lots concentrated in
t he unwooded portion of the site, and larger lots in the
wooded areas, would allow maxinum preservation of the
existing oak forest. It further recognized that the average
lot size is close to 12,000 square feet, significantly
| arger than the 7,000 square foot average permtted in the
R-1 zone. The city conditioned approval upon subm ssion of
a vegetation managemnment pl an (Condition 24), whi ch
specifically requires that clearing be limted to that which

is necessary for housing, roads and utilities.® Additional

6Condi ti on 24 states:

"Veget ati on nmnagenent pl an. Natural vegetation shall be
preserved to the greatest extent possible by limting clearing
to that which is necessary for housing, roads, and utilities.
A vegetati on managenment plan, prepared by a certified arborist,
shall be submitted to the City and approved by the Planning
O ficial prior to approval of the final plat. The plan shal
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conditions require special neasures for protection of trees
during construction of dwellings and establishnment of
covenants, conditions and restrictions (CC&R s) that require
mai nt enance of vegetation in the designated open spaces and
residential areas.

Policy 6 does not, by its ternms, |limt the anmount of
clearing necessary for housing, roads and utilities.
Nonet hel ess, the city's application of Policy 6 to this
subdi vision does reflect an interpretation that Policy 6
al so requires a denonstration that the proposed devel opnent
is designed in a manner that wll preserve the site's
natural vegetation and thereby |limt the amount of clearing
necessary for housing, roads and wutilities. The city's
interpretation actually ensures nore preservation than the
express | anguage of the policy requires.

Petitioners do not contest the evidence upon which the
city's findings are based. Rat her, their substanti al
evi dence argunent is based upon either their disagreenent

with the density allowed by the R-1 zone, or wupon an

identify significant natural veget ati on, outside of but
adjacent to rights-of-way, that is to be preserved during
construction of roads and utilities and specify the nethods
t hat will be used to protect signi ficant veget ation.
Significant vegetation that is within the areas designhed to
contain roads, utilities and other inprovenments nmay be renoved.

"Significant vegetation neans all vegetation (trees) of 12
inches in dianeter, or greater, that substantially contributes
to the overall canopy of the site. This condition does require
an inventory and map of all significant vegetation on the
site.”
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interpretation that Policy 6 inmposes additional restrictions
on the density allowed in the R-1 zone.

Petitioners have not established that the «city's
interpretation of Policy 6 is clearly wong. W affirmthe

city's interpretation. Cark v. Jackson County, 313 O 508,

836 P2d 710 (1992); ORS 197.8209.

C. PCP Resources and Hazards Policies 8 & 9

Petitioners allege the intensity of the proposed
devel opment is inconsistent with the PCP Resources and
Hazards Policies 8 and 9 (Policies 8 and 9), which
petitioners contend were "adopted to protect scenic views
from the M. Union Cenetery." Petition for Review 20.
According to petitioners, Neabeack H Il is one of the
"inmportant scenic views" these policies were intended to
pr ot ect.

PCP Policy 8 states:

"Access to scenic views from the Munt Union
Cenetery shall be protected from encroachnents.”

PCP Policy 9 states:

"Phil omat h encourages Benton County to protect the
Mount Uni on Cenetery from relocation and
devel opnent that would encroach on the scenic
views fromthe cenetery."

Neither of these policies precludes the city from
approving residential devel opnent of the subject parcel in
accordance with its designation and zone. Policy 8 protects
the cenmetery from access encroachnents in order to preserve

access to the scenic views. The proposed devel opment w |
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not in any way encroach on the access to the cenetery.
Policy 9 is addressed to the county. Since the proposed
devel opnent is not subject to Benton County jurisdiction,
Policy 9 does not apply.

The second assi gnnent of error is denied.”’
THI RD, FOURTH, AND FI FTH ASSI GNMENTS OF ERROR

Petitioners contend the city has not shown that the
proposed subdivision conmplies wth several of the PUD
requirenents.

The purpose of the PUD provisions is stated in PZO
16. 010, as fol |l ows:

"The Pl anned Unit Devel opment Overlay District is
intended to pronote efficient |and use by all ow ng
flexibility in site design and the |ocation of
bui I di ngs. It is also intended to allow I|and
devel opnent to adapt to the geographical features
and vegetation of a particular piece of land."

As applied to the proposed subdivision, the PUD process
allows larger lot sizes in the heavily wooded areas of the
site in exchange for smaller |ot sizes in the unwooded
portions.

A.  PZO 16.040(a)

Petitioners contend the city violated PZO 16.040(a) by
allowing intervenors to provide a vegetation plan as a

condition of approval, rather than as part of the

Under this assignment of error, petitioners also argue the city's
findings violate PZO 16.040(a). W address this contention in our
di scussion of the third through fifth assignments of error
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application.

Under the city's PUD process, an applicant nust first
submt a general "prelimnary plan" to the planning
comm ssion for adm nistrative review Upon adm nistrative
approval, PZO 16.040(a) requires that the applicant submt a
"general devel opnment plan" prepared by a professional design
t eam While petitioners argue the city's findings violate
PZO 16.040(a), it appears their objection is to the city's
conpliance with PZO 16.040(b)(16), one of the 23 el ements of

t he general devel opment pl an.

PZO 16. 040(b) (16) requires subm ssi on of "[a]
prelimnary tree planting and | andscaping plan. Exi sti ng
vegetation shall be shown." Petitioners contend the

narrative, aerial photographs and diagrans provided by
i nt ervenor to conply wth this gener al application
requi renment "do not enable one to identify which trees wll
be renoved, which trees will remain and what new trees are
proposed to be planted, except in the nost gross and | arge
scal e manner." Petition for Review 19. Petitioners argue
the vegetation plan required through Condition 24 should
have been required to satisfy PZO 16.050(b)(16), but that
even that vegetation plan would be insufficient to satisfy
PZO 16.050(b)(16) because the density of the proposed
devel opnent is too high to adequately protect the existing
veget ati on.

Petitioners have not established PZO 16.040(b)(16)
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requires the level of detail they would like to see in the
prelimnary tree planting and |andscaping plan, or any
protection of existing vegetation. The plan required by PZO
16. 050(16) is, by definition, a "prelimnary" plan.

Mor eover, Condition 24 ensures conpliance with Policy
6, not PZO 16.050(b)(16). Petitioners' contention that
Condition 24 is insufficient because the allowed density
does not adequatel y pr ot ect exi sting vegetation IS
irrelevant to conpliance with either PZO 16.050(b)(16) or
Policy 6.

B. PzZO 16.050(a)(4)

Petitioners <contend the <city's decision does not
establish a suitable neans to preserve and maintain open
space as required by PzZO 16.050(a)(4). Petitioners argue
the conditions inposed pursuant to this requirement are "too
little, too |ate" because, due to the roads and building
sites occupying so much of the land, too few trees and too
little open space will be protected.

PZO 16. 050(a) (4) requires:

"The system of ownership and the neans of
devel opi ng, preserving and nmi ntaini ng open spaces
is suitable to the proposed developnent, to the
nei ghborhood and to the City as a whole."

The city determned that retaining the open space in
private ownership through a honeowners' association and use
of CC&Rs to regulate tree renoval and maintenance of open

space within the developnent was a "suitable" system of
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owner shi p, and means of devel opi ng, preserving and
mai nt ai ni ng open spaces. The establishnent of a honmeowners'
association, and the adoption of CC&R' s were nmde a
condi tion of approval.

Petitioners have m sconstrued this criterion.
Petitioners' view that these findings and conditions are not
"suitable" is based not on the systens or neans by which the
preservation is to be achieved, but rather on petitioners’
belief that the density of the developnent is too great to
preserve a "suitable" anount of vegetation. Petitioners
have not established the city's findings are inadequate or
| ack substantial evidence to denonstrate suitability as
required by PZO 16.050(a)(4).

C. PZO 16. 050(a) (5)

PZO 16.050(a)(5) states, in full:

"The approval will have a beneficial effect on the

area which could not otherw se be achieved."

The city determ ned the proposed devel opnment will have
a beneficial effect because it wll reserve 2.9 acres as
open space; will provide a bike way that connects the south
side of Neabeack Hi Il with an existing community bicycle
path system and will provide additional housing choices for
the comunity. Petitioners contend these benefits are not

ones which could not otherw se be achieved.
Petitioners contend Goal 5 requires that this area be
left in open space, so the 2.9 acres of open space provided

by the developnent is not a benefit "which could not
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ot herwi se be achieved." Petitioners do not, however, cite
to any authority to support their claim The property's 2A
status does not mandate any specific amunt of open space.
| f this property were devel oped as a traditional
subdi vi si on, the open space provided through this PUD could
not be required. In addition, the devel opnment would not be
afforded the flexibility to incorporate smaller lots in the
site's unwooded sections, in exchange for larger |ots, and
greater tree preservation, in the nore heavily wooded areas.
Thus, not only would concentrated open space be |ost, but
preservation of the site's natural vegetation would be
conprom sed to a nuch greater degree than with the proposed
devel opnent.

Petitioners next contend the bike path is inadequate
because it will be located on a steep slope and not easily
accessi ble, and that under Philomath Subdivision Ordinance
(PSO 5.120(3)(c), the city could require the bike path even
wi t hout the PUD.

The city did not respond to this contention and PSO
5.120(3)(c) does not, on its face, clearly establish whether
the city could require the configuration and connection to
the community system as required in the proposed PUD
However, even if the bike path could be required wthout the
PUD, the city cites other bases of conpliance with this
criterion. Therefore, the finding regarding the bike path

is not critical to the decision. See Bonner v. City of
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Portland, 11 Or LUBA 40, 52 (1984).

Finally, petitioners contend additional housing would
be provide in any housing devel opnent, including those which
do not seek exceptions to normal devel opnent standards.
Petitioners are correct that any subdivision would provided
addi ti onal housi ng. However, the city found that the
proposed subdi vi sion woul d provi de greater choice in housing
within the community because of the variety of |ot sizes
af forded t hrough the PUD. PZO 16.050(a)(4) is a genera
criterion that does not specify a quantity or quality of the
requi red beneficial effect. The city made findings, based
upon evidence in the record, that the proposed PUD wll
provi de benefits which would not otherwi se be achieved on
this property t hr ough a traditional subdi vi si on.
Notwi t hstanding petitioners' desire for additional or
different benefits from the proposed devel opnent, the city
determ ned PZO 16.050(a)(4) does not require nore. We
affirmthe city's interpretation of its ordinance. Clark v.

Jackson County, 313 Or at 518; ORS 197. 829.

D. PzZO 16.050(a)(2)
PZO 16.050(a)(2) requires that:

"Exceptions from the standards of the underlying
zone are warranted by the design and anenities
i ncorporated in the devel opnent plan and program"”

The proposed developnent includes exceptions to the
7,000 square foot mninmum lot size for 12 lots: 6, 800-

square foot lots are approved for 10 lots, and two other
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lots are approved at 6,540 square feet and 5,760 square
feet. The record reflects that these |ot sizes have been
reduced in order to concentrate devel opnent on the unwooded
portion of the site. Lot sizes in the eastern portion of
the site average 11,800 square feet.

According to petitioners, the design and anenities of
the project do not warrant the exceptions. Petitioners
argue that, given the 2A designation, |ot sizes should be
greater, not |less, than the m ni num required.

The city determned that the snmall exceptions to the
7,000 square foot lot sizes are warranted by "[t]he
t opogr aphi cal features of the site, balanced with the desire
to retain open space and devel op bicycle paths." Record 24.
Petitioners state no |l egal authority that the 2A designation
requires all lots to be larger than the mninmum |lot size
allowed in the R-1 zone.

The third, fourth and fifth assignnents of error are
deni ed.

SI XTH ASSI GNMENT OF ERROR

Petitioners cont end t he city m sconst rued PzO
16.050(a)(3) and failed to make findings supported by
subst anti al evi dence est abl i shi ng t hat t he pr oposed
devel opment is in harnony with the area's potential future
uses. Petitioners further contend the city violated Benton
County Code (BCC) 99.315 by allow ng developnment with |ess

than a 300-foot setback from adjacent EFU zoned | and.
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PZO 16.050(a)(3) requires that:

"The proposal is in harmony with the surrounding
area and its potential future use.”

BCC 99.315 generally requires a 300 foot setback
bet ween EFU-zoned |and and residential devel opnment. The
UFMA requires the city to request a recommendation from the
county regardi ng the proposed devel opnent .8

The county requested that the city apply the 300 foot
set back between county EFU property to the east of the
proposed devel opnment, and the ten lots that abut the EFU
| and. The city determ ned, however, that given the
topography of the land, and wth six foot high sight
obscuring fences along the property lines of the ten houses
that abut the EFU land, the 15 foot rear yard setback
required by PZO Article Ill, would be sufficient to ensure
har nony between the uses. Therefore, as permtted under the
UFMA, the city rejected the county's recomrendati on.

The city concluded that the proposed devel opment wll
be I n har nony with sur roundi ng resi denti al uses.

Respondents' brief explains in some detail how the proposed

8Section 4(c) of the UFMA states:

"Whi chever jurisdiction, City or County, that [sic] has
authority for making a decision with regard to a specific
devel opnent proposal, inmplenmenting ordinance or program shal
formally request the other jurisdiction to review and reconmend
action for consistency with its conprehensive plan. * * * |f
the positions of the two jurisdictions differ, the jurisdiction
havi ng responsibility shall make the final determ nation.”
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devel opnment will provide harnony with existing and potenti al
uses of the surrounding area. However, ot her than
evaluating the setback between the proposed devel opnent on
t he EFU-zoned | and east of the property, the city's findings
of conpliance with PZO 16.050(a)(3), address uses on only
one ot her border of the site. The city determ ned that lots
al ong the west border have been designed to align with the
back yards of an adjoining residential subdivision.

Contrary to petitioners' assertions, the city is not
required to adopt the county's recommended 300 foot setback.
It is, however, required to adopt findings explaining how
t he proposed devel opnment is in harnony with surroundi ng | and
uses. A conclusion that "harnony" does not require the
county's 300-foot setback along a portion of the eastern
border, does not explain how either the 15-foot setback
along the eastern border wll provide harnony along that
portion of the devel opnent. Nor does a finding that back
yards along a portion of the western border align wth
adj oi ni ng backyards explain how the other borders, or the
devel opnent as a whole, is in harnony with the surrounding
ar ea.

An explanation in respondents' brief as to how PZO
16.050(a)(3) is satisfied is insufficient. The findings

must be nmade in the city's decision. BCT Partnership v. City

of Portland, 27 Or LUBA 278, 292 (1994); Eskandarian v. City

of Portland, 26 O LUBA 98, 109 (1993). The city has
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neither explained its interpretation of this criterion, nor
explained how it reached its conclusion that the entire
devel opnent is in harmony with the surrounding area and its
potential future use.?®

The sixth assignnent of error is sustained.
SEVENTH AND El GHTH ASSI GNVENTS OF ERROR

Petitioners cont end t he city m sconst rued PzO
16.050(a)(9) and failed to make adequate findi ngs supported
by substantial evidence by failing to consider the inpact of
t he proposed devel opnent on public schools in evaluating the
i npact of the proposed devel opnment on public facilities.

PZO 16. 050(a) (9) states:

"The density in the proposed devel opment wll not
result in any substantial negative inpact on any
public facility or utility."

Petitioners acknow edge t hat t he Phi | omat h
Conprehensive Plan excludes public schools from public

facilities over which the city has responsibility.10  They

‘W reject, however, petitioners' allegation that the proposed
devel opnent cannot be found to be in harmony with the surrounding
devel opnent on the basis that the surrounding areas were intended to
benefit fromthe 2A designation on the subject property.

10pCP Section V begins:

"In order to acconmmpdate future growh and developrment in
Philomath, public facilities and services wll need to be
provi ded. Sonme of these facilities and services are the
responsibility of the City; others, such as schools, postal
service, electric power, telephone service, natural gas, and
garbage collection are the responsibilities of other public or
private entities.
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further acknowl edge that, if the proposed devel opnent was
for a traditional subdivision, "public facilities" would not
i ncl ude public schools. Nonetheless, petitioners argue that
because the proposal is for a PUD subdivision, PZO
16.050(a)(9) requires schools be included in the public
facilities over which the city has responsibility.

In the absence of sone specific indication of a
contrary I nt ent, termnms shoul d be read consistently
t hroughout the city's plan and inplenmenting devel opment

code. See Columbia Steel Castings Co. v. City of Portl and,

314 Or 424, 430 (1992); Zippel v. Josephine County, 27 O

LUBA 11 (1994). Petitioners offer no reason why "public
facilities" should be evaluated differently when applied to
PUD subdi vi si ons.

The city has determ ned, in both |egislative and quasi -
judicial forunms, that public schools are not wthin the
scope of public facilities over which the <city has

responsibility. See Wllianms v. City of Phil omath, O

LUBA __ , LUBA No. 95-039 (Septenber 7, 1995). The city
reiterated that determ nation in its findings here. Neither
PZO 16.050(a)(9) nor any other provision in the city's
conprehensi ve plan or inplenenting ordi nances, requires the

city to evaluate adequacy or capacity of public schools in

"This plan elenment is intended to provide policy direction for
the provision of public facilities and services by the City, as
well as to encourage City cooperation with other providers of
facilities and services."
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evaluating the inpacts of the proposed devel opnent.

Petitioners also allege the ~city's findings are
i nadequate to establish conpliance with PZO 16. 050(a)(9) and
PCP Public Facilities and Services Policy 3 because the
findings are based on witten coments of the public works
director.1> Petitioners object that they were not given an
opportunity to rebut those coments since they were not
stated publicly.

Petitioners <cite no authority that requires all
evidence to be orally presented during a public hearing. So
long as the city relies on evidence in the record in making
its findings, the evidence upon which it relies can be
either oral or witten.

Nor is there any prohibition upon the city relying on the
analysis of its public works director in adopting findings
regardi ng public facilities.

Petitioners argue the city's findings are not based on
substantial evidence but have not explained how the evidence
is 1inadequate, providing no basis for further review

McGowan v. City of Eugene, 24 Or LUBA 540, 546, (1993).

The seventh and eighth assignnents of error are deni ed.
NI NTH ASSI GNVENT OF ERROR

Petitioners cont end t he city m sconst rued PzO

11pCP Public Facilities and Services Policy 3 states:

"Long-term nmi ntenance costs shall be considered when public
facilities are being planned, designed, and constructed."

Page 24



© 0 ~No o A W N

NN NN NN R R R R R R R R R R
o O A W N B O © 0O N o 0o M W N B O

27

16. 050(a)(7), and nade inadequate findings not supported by
substantial evidence because the proposed subdivision wll
overl oad streets outside the planned area.

PZO 16.050(a)(7) requires that:

"Streets are adequate to support anticipated
traffic and developnent wll not overload the
streets outside the planned area.”

Petitioners object to the city's findings of conpliance
with PZO 16.050(a)(7) on several bases. First, petitioners
object that the Oregon Departnent of Transportation (ODOT)

may not approve of the conditions of approval the city

i nposed to mtigate inpacts of the devel opment. Petitioners
apparently assunme that, if ODOI does not approve of the
conditions, those conditions will sonmehow be invalidated.

To the contrary, the city is authorized to inmpose conditions
to ensure conpliance with approval criteria. |If a condition
is not satisfied, neither is the approval criterion upon
which it is based.

The city concluded, based on substantial evidence, that
PZO 16.050(a)(7) is satisfied, subject to conditions. |If
ODOT ultimately does not approve of one or nore of the
conditions required for this devel opment to proceed, the
devel opnent cannot proceed. The applicant would be required
to seek a nodification of the condition, which would include
a new public hearing process.

Second, petitioners object to the city's Finding 12,

requiring that channelization onto an adjacent highway and
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certain intersection inprovenents "nmust be constructed prior
to conpletion of the proposed devel opnent.” Record 28.
Condition 37 inplenments Finding 12 and requires that the
i nprovenents "be built prior to or concurrent with the
devel opnent . " Record 8. According to petitioners, to be
consistent with each other the finding and concl usi on nust
be read to allow postponenent of the inprovenents until
conpletion of the devel opment, which could be years in the
future. Petitioners contend this delay would violate PZO
16. 050(a) (7) because streets would becone overl oaded pendi ng
conpl etion of the inprovenents.

The city's subdivision code provides requirenents for

the installation of public inprovenents. PSO 5.010-5. 040

generally require that all public inprovenents nust be
conpleted prior to final plat approval. Condition 6
reiterates the requirenment that all public inprovenents

conply with the provisions of PSO 5.010 through 5.040.
Street inprovenents are, by definition, public inmprovenents.
Nothing in the I|anguage of Finding 12 or Condition 37
suggests any deviation from the general requirenment of
Condition 6 or the requirenents of PSO 5.010 through 5.040.
Third, petitioners object to the city's findings
regardi ng proposed inprovenents to Benton View Drive.
Petitioners contend the city's findings violate PSO
5.100(7), because they fail to require full city
i nprovenents to that street. PSO 5.100(7) applies only to
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i nprovenents to streets adjacent to the devel opnent. Benton
View Drive is not adjacent to the devel opnent, except where
it intersects with Neabeack Hill Drive. At that point, the
decision requires full city inprovenents.

Fourth, petitioners contend the city's findings violate
PSO 5.100(11) regarding street grade, as applied to Benton
View Drive. PSO 5.100 applies to design standards within
and adjacent to the devel opnment. It does not require off-
site grading inmprovenents.

Finally, petitioners object to the city's eval uation of
conflicting evidence regarding traffic inpacts from the
proposed devel opment on surrounding streets. Petitioners
di sagreenent with the city's evaluation is not a basis for
remand. VWhere different reasonable conclusions could be
drawn from the evidence in the record, the local governnent
may choose the evidence upon which it will rely. Bottum v.

Uni on County, 26 Or LUBA 407 (1994); Mclnnis v. City of

Portland, 25 Or LUBA 376 (1993).

The ninth assignnment of error is denied.

The city's decision is remanded.
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