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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
HOWARD HOGAN,
Petitioner,
VS.
LUBA No. 95-220

CI TY OF ALBANY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
W LLAMETTE & PACI FI C RAI LROAD
| nt ervenor - Respondent . )

Appeal from City of Al bany.
Howar d Hogan, Al bany, represented hinself.
James V. B, Del apoer, Al bany, represented respondent.

Mark Dodson and Roberto Berry, Portland, represented
i ntervenor-respondent.

GUSTAFSON, Referee; LIVINGSTON, Chief Referee; HANNA,
Referee, participated in the decision.

Dl SM SSED 11/ 28/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF DECI SI ON

Petitioner appeals a city council I|imted |and use
decision, which the city approved October 5, 1993. The
approval allowed WIllamette & Pacific Railroad (intervenor)
to construct an approximtely 13,000 square foot | oconotive
repair facility on a site in the city's industrial zone.
| nt ervenor subsequently constructed the facility, which has
been operational since sonetinme prior to Novenber 13, 1994,

Petitioner filed a notice of intent to appeal the
city's decision to this Board on October 24, 1995. In the
notice petitioner states, sumuarily, that he was not aware
of the city's decision until October 4, 1995,

MOTI ON TO DI SM SS

The city and intervenor (respondents) both nove to
di sm ss petitioner's appeal as untinely filed.

Under ORS 197.830(8), a notice of intent to appeal a
| and use decision or limted | and use decision nust be filed
within 21 days after the decision becones final. ORS
197.830(4) tolls the tinme period in which an appeal of a
l[imted land wuse decision nust be filed in certain
situations not relevant here. I n addition, although ORS
197.830 does not expressly allow extensions for filing a
notice of intent to appeal where notice is not provided, the
filing requirenments under t hat statute presuppose a

situation where the required notice was provided. \ere the
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city fails to provide the required notice, the time for

filing the notice of intent to appeal is tolled until actual
notice is received. See Strawn v. City of Al bany, O
LUBA _ (LUBA No. 95-128, Novenber 20, 1995); Flowers .

Kl amath County, 98 Or App 384, 780 P2d 227 (1989).

In support of its motion to dismss, i nt ervenor
expl ains that, following construction of intervenor's
| oconptive repair facility, in late 1994 intervenor
reconfigured various rail lines at its rail yard to better

serve the facility. That reconfiguration included renoving
an unused section of track |eading to petitioner's business.
Based on contacts between intervenor and petitioner or
petitioner's attor ney regar di ng t he track renoval
intervenor asserts that, at the very latest, petitioner knew
or should have known of the decision allowing construction
of the facility no later than | ate 1994.

To support its assertions, i ntervenor provi des
affidavits from two enpl oyees. I ntervenor's manager
explains that 1in Decenber, 1994 he corresponded wth
petitioner's attorney regarding the reasons for the track
renoval . The letter, a copy of which is attached to the
affidavit, nmentions the |oconotive repair facility. Another
t hen-enpl oyee explains that in late 1994, he spoke wth
petitioner at the location of the track renoval. As stated

in the affidavit,

"l cannot recall whether | specifically nmentioned
the | oconotive repair building in that discussion
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[ about the track renoval], but we held our talk

approximately 500 feet from the building. The
building was in plain view It would have been
difficult for [petitioner] not to have been aware
of the building." Affidavit of Anthony W
Mogytych, in support of Intervenor's Mtion to
Di sm ss.

Petitioner did not respond to the notions to disn ss.
Petitioner's notice of intent to appeal does not explain how
he first |learned of the challenged decision on Cctober 4,
1995. Nor does he allege he was entitled to, but did not
receive notice of the decision.

Petitioner has t he bur den to establish our
jurisdiction. Petitioner has not alleged he was entitled to
notice of intervenor's |limted |and use application under
ORS 197.195(3)(b). Mor eover, even if he had been entitled
to notice of the proposal, he would have been required to
file his notice of intent to appeal wthin 21 days of
receiving actual notice of the decision. Petitioner has not
provi ded any explanation to substantiate his allegation that
he first |l earned of the chall enged decision October 4, 1995,
nor has he refuted the intervenor's supported statenents
that petitioner |learned of the decision no later than late
1994.

Petitioner's notice of intent to appeal, filed COctober
24, 1995, is untinely.

Petitioner's appeal is dism ssed.
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