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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
OLAFUR BRENTMAR
Petitioner,
VS.
LUBA No. 93-208

JACKSON COUNTY,
FI NAL OPI NI ON
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Respondent , AND ORDER
and
NEI L E. WARREN,
| nt ervenor - Respondent . )

On remand fromthe Court of Appeals.
Tonia L. Moro, Medford, represented petitioner.

Arm nda J. Brown, County Counsel, Medford, represented
respondent.

Neil E. Warren, Jacksonville, represented hinself.

LI VI NGSTON, Chief Referee; GUSTAFSON, Referee; HANNA,
Referee, participated in the decision.

REMANDED 12/ 12/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a county hearings officer's decision
denying an application for conditional use approval for an
agricultural/horticul tural school , smal | scale energy
pr oduci ng facilities, and commer ci al activities in
conjunction with farm use on 155 acres of land in an
excl usive farm use zone.
BACKGROUND

The facts are fully set forth in our decision in

Brentmar v. Jackson County, 27 Or LUBA 453, 454-56 (1994)

(Brentmar 1). Very briefly stated, petitioner proposes to

develop a school of sorts "for education, research, and
devel opnent of economically viable comercial activities in
conjunction with farmuse." 1d. at 455. The school would
be | ocated on | and zoned for exclusive farmuse (EFU).

Qur decision to remand in Brentmar | rested on severa

Court of Appeals decisions stating that although a county
may not regulate nonfarm uses in its EFU zones |ess
stringently than required by ORS chapter 215, it nmay
regul ate such nonfarm uses nore stringently. The Court of

Appeal s affirmed Brentmar |. Brentmar v. Jackson County,

130 Or App 438, 882 P2d 1117 (1994). The Supreme Court
reversed. Brentmar v. Jackson County, 321 O 481, _ P2d

_(1995) (Brentmar 11).

The Suprenme Court concl uded:
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"[U nder ORS 215.213(1) and 215.283(1), a county
may not enact or apply legislative criteria of its
own that supplenent those found in ORS 215.213(1)
and 215.283(1). Under ORS 215.213(2) and
215.283(2), however, a county may enact and apply
legislative criteria of its own that supplenent
those found in ORS 215.213(2) and 215.283(2).

"LUBA erred when it held that ORS 215.213(1) and
215.283(1) do not require a county to permt the
uses delineated therein. LUBA did not err,
however, when it stated that the uses allowed by
ORS 215.213(2) and 215.283(2) may be subject to
more stringent local criteria than those set forth

in those statutory provisions. LUBA did not
di stingui sh between subsection (1) and subsection
(2) uses. It is not clear, from the record,
whether all or part of PG's application was
rej ected i nproperly, because PG "'s pr oposed

subsection (1) wuses violated the county's LDO
Accordingly, this case nust be remanded to LUBA

for reconsi deration.” (Foot not e omtted.)
Brentmar 11 at 496-97.1
DI SCUSSI ON

W did not distinguish between subsection (1) and
subsection (2) wuses because the county hearings officer
eval uated the proposal as a whole under the conditional use
criteria set forth in Jackson County Land Devel opnent
Ordi nance (LDO) Chapters 218 and 260. However, we have

al ready deci ded that

"petitioner's nultifaceted proposal is not nerely
a 'private school' and 'buildings essential to the
operations of a school.’ The proposal includes
‘comercial activities * * * in conjunction with

INei ther Brentmar | nor Brentmar || distinguishes between ORS 215.213
and ORS 215. 283. However, because Jackson County did not adopt margi nal
| ands provisions, ORS 215.213 does not apply.
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farm use’ and 'small scale energy producing

facilities,' neither of which are uses allowed
under ORS 215.213(1) and 215.283(1)." Brentmar |
at 458.

Vi | e sone conponent s of petitioner's pr oposed
devel opnent, i ncluding the school and all bui | di ngs
essential to it, are wuses allowed outright wunder ORS
215.283(1), the <county may apply its conditional use
criteria in deciding whether to approve the balance of the
proposal . First, however, the county nust separate those
conponents of petitioner's proposal that are allowed
outright under ORS 215.283(1) fromthose that are not.?

The county's decision is remanded.

2Doing so will require a reevaluation of evidence already in the record
and perhaps a reopening of the record to allow additional evidence.
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