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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JOHN D. DI LWORTH and JEANETTA )
DI LWORTH, )
)

Petitioners, ) LUBA No. 95-115
)

VS. ) FI NAL OPI NI ON

) AND ORDER

CLACKAMAS COUNTY, )
)
Respondent . )

Appeal from Cl ackamas County.

Paul D. Schultz and Steven M Carpenter, Oregon City,
filed the petition for review Wth them on the brief was
Hi bbard, Caldwell & Schultz. Steven M Carpenter argued on
behal f of petitioners.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed the response brief and argued on behalf of
respondent.

HANNA, Referee; GUSTAFSON, Referee, participated in the
deci si on.

AFFI RVED 01/ 04/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the county's hearings
officer denying their application to build a non-forest
dwelling on land zoned for mxed agricultural and forest
uses.
FACTS

The subject property is a 20-acre parcel located in an
area capable of producing 150 cubic feet of wood fiber per
year. The planning departnment denied an application of the
ori gi nal applicant to build a dwelling, because the
applicant did not neet the requirements of the Cl ackanas
County Zoni ng and Devel opnent Or di nance (ZDO)
407.05(B)(2)(b).1 2 As a result of a lot |line adjustnent

1The original applicant agreed to purchase the subject property. After
the initial application was denied, the planned purchase was abandoned and
an appeal was pursued by petitioners, who are owners of the property.

27DO 407.05(B)(2) provides in relevant part:

"If a lot or parcel does not qualify under #1 above [Lot of
Record Dwelling], the Planning Director may allow a dwelling
* * * when * * * a.-g. below are net:

"x % % * %

"b. The parcel on which the dwelling would be located is
conposed primarily of soils which are:

"x % % * %

3. Capabl e of above 85 cf/ac/yr and where at |east
part of eleven (11) other parcels lawfully created
prior to January 1, 1993 exist within a 160-acre
square area, when centered on the center of the
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after January 1, 1993, but before the application was filed,
one of the six parcels with a dwelling that was within the
160-acre square on January 1, 1993, was not within the 160-
acre square on the date of the application.

Petitioners appealed the decision to the county
heari ngs officer. The county hearings officer denied the
appeal on May 23, 1995, affirmng the planning departnent's
determ nation that the applicant did not meet t he
requi renments of ZDO 407.05(B)(2)(b), in that there were not
at least six parcels with dwellings within a 160-acre square
on the date of the application.

ASSI GNMVENT OF ERROR

Petitioners contest the county's requirenment that "in
order to qualify as an 'other parcel,' a parcel nust be both
lawfully created prior to January 1, 1993, and * * * fall
within the tenplate as of the date of application.”
Petition for Review 7. Petitioners contend that ZDO
407.05(B)(2)(b) is in conflict with ORS 215. 750, because the
statutory provision does not require that the other parcels
with dwellings exist on the date of application but only on

January 1, 1993.3 Petitioner acknow edges that ZDO

subject tract. The 160-acre square must remain in
a fixed position during this test. And at | east
six (6) permanent dwellings legally existed on
January 1, 1993 on the other parcels;

"s * x x x" (Epphasis added.)

3ORS 215.750(1) provides in relevant part:
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407.05(B)(2)(b) is nmore stringent than ORS 215. 750, because
it requires six dwellings rather than the three required by
ORS 215. 750. Petitioner accepts that the county has
authority to set standards nore stringent than those in the
statute, such as the requirenent for six dwellings instead
of three. However, petitioner argues that the county may
not supplenment the statutory requirenment that the lots or
parcels existed on a specific date, January 1, 1993, wth
the additional requirenment that the lots or parcels exist on
t he date of application.

The county responds that the ZDO is consistent with the
statute and that nothing in ORS 215. 750 precludes additional
county restrictions. The county explains that while the
statute requires the existence of the requisite nunber of
parcels with dwellings on January 1, 1993, the present tense

of "exist" in ZDO 407.05(B)(2)(b)(3) requires that the

"In western Oregon, a governing body of a county or its
designate may allow the establishment of a single-fanmly
dwelling on a lot or parcel located within a forest zone if the
| ot or parcel is predom nantly conposed of soils that are:

"x % % * %

"(c) Capable of producing nmore than 85 cubic feet per year of
wood fiber if:

"(A) Al or part of at least 11 other lots or parcels
that existed on January 1, 1993, are within a 160-
acre square centered on the center of the subject
tract; and

"(B) At least three dwellings existed on January 1, 1993,
on the other lots or parcels." (Enphasis added).
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requi site nunmber of parcels with dwellings exist on the date
of application as well. The county then concludes that the
required six dwellings nust be |located on parcels that were
created before January 1, 1993 and which continued to exi st
in the 160-acre square at the time of application.

Qur acceptance or rejection of a |local heari ngs
officer's interpretation of a |ocal ordinance is determ ned
by whether we believe that interpretation to be reasonable
and correct. We consi der t he | ocal governnment's
interpretation in our review, and give sone weight to it if
it is not contrary to the express | anguage and intent of the

enactnment. See McCoy v. Linn County, 90 Or App 271, 752 P2d

323 (1988).

We agree with the county that it is not precluded from
regul ating the establishment of dwellings nore stringently
than is required wunder ORS 215.750. The county's
interpretation of ZDO 407.05(B)(2)(b) is both reasonable and
correct and not contrary to the express |anguage and intent
of the enactnent.

The county's decision is affirmed.
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