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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

LLOYD DI STRI CT COVMUNI TY
ASSOCI ATI ON,

Petitioner,

VS.
LUBA No. 95-102
CI TY OF PORTLAND
FI NAL OPI NI ON

N N N N N N N N N N N N N N N N

AND ORDER
Respondent,
and
LEGACY HEALTH SYSTEM
| nt er venor - Respondent . )

Appeal from City of Portl and.
A. Richard Vial, Lake Oswego, represented petitioner.

M chael A Hol stun, Senior Deputy City Attorney,
Portl and, represented respondent.

Jack L. Orchard, Portland, represented intervenor-
respondent.

HANNA, Referee; LIVINGSTON, Chief Referee; GUSTAFSON,
Referee, participated in the decision.

DI SM SSED 02/ 16/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF DECI SI ON

Petitioner appeals a May 9, 1995 "Notice of Use
Determ nation" issued by the city planning bureau.
MOTI ON TO | NTERVENE

Legacy Health System (intervenor) noves to intervene on
the side of respondent. There is no opposition to the
notion, and it is allowed.
FACTS

On February 21, 1995, the city planning bureau issued a
menor andum regarding a "proposed internmediate psychiatric
hospital at the former Holladay Park Hospital site." Record

20. That menorandum begi ns:

"The purpose of this nmenmorandum is to notify you
t hat t he proposed I ntermedi ate psychiatric
hospital at the former Holl aday Park Hospital site
is classified as a Medical Center wuse under
[Portland City Code] 33.920.450 and is permtted
under previously approved |and use reviews. Thi s
menor andum includes a summary of the pertinent
facts and assunptions upon which this concl usion
is based. * * *

" * * * %"

The menorandum then describes previous conditional use
approvals for the site, and the applicable code provisions.
The menorandum concl udes:

"Staff has received a Iletter from the Lloyd
District Community Association expressing concern
about this facility and stating the belief that a
review through the Type [ procedure is
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appropriate. [1] While staff is supportive of
citizen participation in l|land wuse reviews and
deci si on-maki ng, the conclusion that no further
land use review is required at this tinme is based
upon the application of a set of facts to existing
| aw. There is no discretion on this matter. It
is based upon a set of facts and to a specific
description of the proposal. The concl usion of
this menorandum will no |onger apply if the facts
change or if the proposal is altered.” Record 23.

The menorandum cl oses with a notation that a copy of it was
provided to petitioner.

On March 29, 1995, petitioner's attorney sent a letter
to the planning director requesting that the proposed use be
eval uated through a Type IIl review. On May 1, 1995, the
pl anning director responded to the March 29, 1995 letter,
inform ng petitioner that the city was denying the "request
that the proposed internediate psychiatric hospital be
reviewed through the Type |11 procedure.” Record 3.

On May 9, 1995, the planning bureau issued a "Notice of
Use Determ nation" regarding the proposed use. It is

addressed to property owners and st ates:

"On April 7, 1995 the City of Portland Bureau of
Bui |l dings issued building permts to allow tenant
i nprovenents at the former Holladay Park Hospital
at 220 NE Mul tnomah and 1225 NE 2nd Avenue to use
a part of this site for the Oregon State Mental
Hospital * * *.

"The City of Portland Bureau of Planning has
determ ned that the proposed 68-bed hospital use

IA Type |1l review is a decision making process under the Portland City
Code that provides for a public hearing.
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which includes psychiatric patients is a use
permtted under CU 6-79, a conditional use for a
hospi tal expansion which was granted in 1979. The
reasons for this decision have been comruni cated
to the Lloyd District Association. Any parties
interested in a copy of this letter may contact
[the city planning bureau.]

"I'f you wish to appeal this determ nation, you
must do so within 21 days of the date of this

letter. Such an appeal nust be filed with the
State of Oregon Land Use Board of Appeals (LUBA) *
* * " Record 1.

On May 25, 1995, petitioner filed a notice of intent to
appeal the May 9, 1995 notice.
MOTI ONS TO DI SM SS

The city and intervenor (respondents) each nove to
dismss this appeal. Respondents contend the chall enged
decision is not a land wuse decision subject to our
jurisdiction and consequently, the city nmade no appeal abl e
| and use decision on this matter. They further contend
that, if any land use decision was nmade, it was made on
February 21, 1995, and petitioner has not tinmely chall enged
t hat deci si on.

Petitioner responds that the May 9, 1995 notice was a
| and use decision or a limted |and use decision because it
was the city's final determnation on the nmatter.
Petitioner further responds that, if that notice was not a
| and use decision, the May 1, 1995 letter from the planning
director was the final |and use decision. According to

petitioner, it did not receive the May 1, 1995 letter unti
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May 4, 1995, and, therefore, its notice of intent to appeal
was tinmely. Petitioner contends the February 21, 1995
menor andum was not the final decision on this matter because
of the acknowl edgnent 1in the final sentence that the
conclusion was based on the particular set of facts
proposed. Finally, petitioner contends that, regardless of
when a decision was made, the decision was not final unti
May 9, 1995, because that is the only docunent in which
petitioner was provided notice of its appeal rights.

We first address petitioner's final argunent, that the
May 9, 1995 notice was the final decision, since that was
the date on which the city provided notice of appeal rights.
For purposes of this argunent, petitioner's reliance on the
May 9, 1995 notice rests on the city's having made a |imted
| and use decision in connection with this matter. See

Forest Park Neigh. Assoc. v. City of Portland, 27 O LUBA

215 (1995) (under 197.195(3)(c)(H), the tinme for appealing a
limted land use decision is tolled until notice of appea
rights is provided).

ORS 197.015(12) defines a limted | and use decision as

foll ows:

"*Limted |land use decision' is a final decision
or determnation mde by a |local governnent
pertaining to a site wthin an urban growth
boundary whi ch concerns:

"(a) The approval or denial of a subdivision
or partition, as described in ORS
chapter 92.
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"(b) The approval or denial of an application
based on di scretionary st andar ds
desi gned to regul ate t he physi cal
characteristics  of a use permtted
outright including but not Ilimted to
site review and design review "

The city's determ nation on February 21, 1995, to allow
use of the Holladay Park Hospital as a continuation of an
existing conditional use permt does not meet t he
substantive criteria for a |limted land use decision in
either ORS 197.015 (12)(a) or (b). Nor do the city's May 1,
1995 and My 9, 1995 confirmations of that initia
determ nation satisfy any of those substantive criteria.
Since the city did not nake a limted | and use decision, the
statenent of appeal rights in the May 9, 1995 notice is not
di spositive of whether the appeal was tinely filed.

Petitioner's other argunents rest on either the My 1,
1995 letter or the May 9, 1995 notice being a tinely filed
final |and use deci sion.

ORS 197.015(10) states, in relevant part, that a |and
use deci sion:

"(a) Includes:

"(A) A final decision or determ nation nade
by a | ocal gover nnent or speci al
district that concerns the adoption
amendnment or application of:

"(i) The goal s;
(i) A conprehensi ve plan provision,;
(i) A new | and use regul ation; or
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"(B) A final decision or determnation of a
state agency other than the conm ssion
with respect to which the agency is
required to apply the goals; and

"(b) Does not include a decision of a |ocal
gover nnment :

"(A) Which is nmade under |and use standards
which do not require interpretation or
t he exercise of policy or | egal
j udgnent ;

"(B) Which approves or denies a building
permt issued under clear and objective
| and use standards;

"(C) Wiich is alimted I and use decision|.

"% % *x % %"

Citing DLCD v. Benton County, 27 Or LUBA 49, 57 (1994),

petitioner asserts the May 9, 1995 notice is a final |and
use decision because the director "has clearly referred to
| and use regulations, made findings of fact regardi ng what
t he proposed uses for the Holladay site were, and deci ded
that the regulations did not apply."” Opposition to Mtions
to Dismss 2.

Even if those actions by the planning director
constitute a land use decision, they did not occur through
the May 9, 1995 notice. That notice does no nore than
reiterate a determnation the city previously nade. O her
than a statenment of appeal rights, the May 9, 1995 notice
contains no new analysis, information or decision. It is
not an independently appeal able decision. Even assum ng

that the city's February 21, 1995 determ nation was a |and
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use decision, an affirmati on of a previous | and use deci sion

does not create a new appeal abl e decision. Smth v. Dougl as

County, 17 Or LUBA 809, 817, aff'd 98 Or App 379, rev den
308 Or 608 (1989). See also Caraher v. City of Klamth

Fal | s, O LUBA ___ (LUBA No. 95-090 Novenber 20, 1995):

Kal m opsi s Audubon Society v. Curry County, 27 O LUBA 640,

aff'd 131 Or App 308, 884 P2d 894 (1994).

Nor does the inclusion of a statenent of appeal rights
convert the May 9, 1995 notice into a separate |and use
deci si on. The city asserts that it included the notice of
appeal rights in the May 9, 1995 notice in the event the
notice constituted a recipient's first notice of the city's
earlier determnation. |In that case, the city reasons that,
if the determ nation were found to be a |and use decision,
an appeal within 21 days of the notice would have been
timely.

The city is correct that, had the May 9, 1995 notice
been an individual's or group's first notice of the earlier
determ nati on, an appeal would have been tinely if it had
been filed within 21 days of that actual notice. However
that would have been true regardless of whether the city
included the statenent of appeal rights in the May 9, 1995
notice.

Mor eover, the statenent of appeal rights in the My 9,
1995 notice cannot extend the deadline for appealing a

previous final |and use decision in contravention of state
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| aw. ORS 197.830(8) requires that the notice of intent to
appeal a land use decision nust be filed within 21 days
after the decision becones final. For a | and use deci sion
for which a required hearing is not provided, that date my
be tolled until either actual notice is received, or a party
knew or should have known of the decision. ORS
197.830(3) (b). However, a local governnment cannot extend
the deadline for filing a notice of intent to appeal on its
own initiative. Unl ess the May 9, 1995 notice constituted
actual notice of the city's determnation, the date of that
notice cannot be used to calculate the appeal period under
ORS 197.830(8). In petitioner's case, that notice did not
constitute such actual notice.

Petitioner also argues that the appeal is tinely, since
the May 1, 1995 letter is also a final |and use decision,
and petitioner filed the notice of intent to appeal within
21 days of when it received a copy of it on May 4, 1995.2

Petitioner's argunent fails in both respects. The date
for conputing when an appeal period allowed by OAR 661-10-
015(1)(a) begins to run is not the date the notice of
decision is received. Rather, it is the date the decision

becones fi nal. ORS 197.830(8). If the May 1, 1995 letter

2The fact that the May 1, 1995 letter was not identified in the notice
of intent to appeal does not provide a basis for dismssing the appeal, so
long as the appeal is filed within 21 days of the actual final decision.
See Caraher, supra; Kalmopsis, supra. Accordingly, if petitioner had
filed the notice within 21 days of the city's May 1, 1995 letter, that
appeal would have been tinely.
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were a final land use decision, the appeal period for the
May 1, 1995 letter would have expired before petitioner's

May 25, 1995, notice of intent to appeal was filed wth

LUBA.

Moreover, the May 1, 1995 letter is not a final |and
use decision. It is the planning director's response to the
March 29, 1995 letter from petitioner's attorney. That

letter reiterated both petitioner's previous objection to
the February 21, 1995 nenorandum and petitioner's request
that the proposed use be evaluated through a Type 111
proceedi ng. The March 29, 1995 letter is, essentially, an
inconplete and untinely |ocal appeal of the February 21,
1995 nmenorandum  The city's May 1, 1995 letter of response
to an inconplete and untinely appeal does not constitute a
separate | and use deci sion.

If the city nade a land use decision, it did so on
February 21, 1995 through its determnation that the
proposed use is allowed pursuant to the existing conditional
use permt. However, we need not decide whether the
February 21, 1995 nenorandum was a | and use decision, since
petitioner did not file a timely appeal of that menmorandum

The notions to dism ss are granted.

Thi s appeal is dism ssed.
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