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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
BI LL PHI LP,
Petitioner,
VS.
LUBA No. 95-151

JACKSON COUNTY,
FI NAL OPI NI ON
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Respondent , AND ORDER
and
LO S VWELLS, LARRY WELLS and
GEORGE GROOM
| nt ervenor s- Respondent. )
Appeal from Jackson County.
Bill Philp, Jacksonville, filed the petition for review

and argued on his own behal f.
No appearance by respondent.

Richard H Berman, Medford, filed the response brief
and argued on behalf of intervenors-respondent. Wth himon
the brief was Blackhurst, Hornecker, Hassen & Ervin B.
Hogan.

GUSTAFSON, Referee; HANNA, Referee, participated in the
deci si on.

AFFI RMED 02/ 16/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the county's approval of an
amendnment to a conditional use permt, which allows
expansi on of an aggregate extraction site.

MOTI ON TO | NTERVENE

Larry Wells, Lois Wlls and George G oom nove to
intervene on the side of respondent. There is no objection
to the motion, and it is all owed.

Dl SCUSSI ON

| ntervenors applied for and were granted approval of an
amendnment to an existing conditional use permt, which
allows them to expand their existing aggregate mning
oper ati on. Petitioner resides 800 feet from the operation
and objected during the |ocal hearing that the noise |evels
generated by the equipment and their operation violate DEQ
noi se standards.

Petitioner appeals the county's approval of the
conditional use permt anendnent. Petitioner alleges that
the county did not require the applicant to conply wth
Jackson County Land Devel opnent Ordinance (LDO) 272.050(5),
and that a condition requiring conpliance with DEQ noise
st andards both inproperly defers conpliance with a mandatory
approval standard, and does not ensure conpliance with the
noi se standards.

LDO 272.050(5) does not contain any approval criteria.
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It is an application requirenent that the applicant for an

aggregat e operati on:

"Include witten description of general types of
equi pnent used in the operation and estimtes of
noi se | evel s anti ci pat ed duri ng operati on
peri ods."

That section does not require a conprehensive listing of
al | equi pnrent to be used, nor does it include any
substantive requirenents for evaluation of the types of
equi pnment to be used, or their operational characteristics.

At oral argunent, petitioner extended the scope of his
assignnment to include LDO 272.040, which does <contain
approval criteria for review of a conditional use permt for
an aggregate operation. Petitioner did not raise that issue
in his petitioner for review, and cannot raise it for the

first time at oral argunent.! See DLCD v. Douglas County,

28 Or LUBA 242, 252 (1994).

Petitioner's essential concern is that intervenors wll
not conmply with DEQ noi se standards, and that with only one
noi se control officer in the county, those standards wl|
not be enforced. That concern does not relate to conpliance
with any of the approval <criteria for the challenged
conditional use permt anmendnent.

Petitioner has not established any basis for remand or

lEven if petitioner had assigned error to the county's findings of
conpliance with LDO 272. 040, petitioner has not established that the county
erred inits interpretation or evaluation of that provision
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1 reversal of the <county's decision. Pursuant to ORS

2 197.835(16), the county's decision is affirned.

Page 4



