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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ARTHEL LUNDY and GREGORY MOODY,

Petitioners,
LUBA No. 95-156

FI NAL OPI NI ON

AND ORDER

)
)
)
)
VS. )
)
CLACKANMAS COUNTY, )

)

)

Respondent .

Appeal from Cl ackamas County.

Arthel Lundy and Gregory Moody, Eagle Creek, filed the
petition for review and argued on their own behal f.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed the response brief and argued on behalf of
respondent.

GUSTAFSON, Ref er ee; LI VI NGSTON, Chi ef Ref er ee,
participated in the decision.

AFFI RMED 02/ 12/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners appeal the county's denial of petitioner
Lundy's request for a tenporary special care permt.

FACTS

Petitioner Lundy (Lundy) owns and resides in a nobile
home on an approximately six-acre parcel in the county's
Rural Residential Farm Forest 5 Acre (RRFF-5) District.
Lundy suffers from narcol epsy, a nedical condition which
significantly |limts her functional abilities. Lundy
applied to the county for a tenporary, special care permt
for placement of a second nobile-home dwelling on her
property, in order to allow her son, petitioner Moody
(Moody), and his famly to tenporarily reside on her
property.

The county planning division adm nistratively approved
Lundy's application. Nei ghboring property owners appeal ed
the adm nistrative approval to the county hearings officer
who, after a public hearing, reversed the planning division
determ nation and denied petitioners' application on the
basis that alternative housing exists nearby.

Petitioners appeal the hearings officer's decision.

ASSI GNVENT OF ERROR

Petitioners contend, in essence, that the county's

decision is not based on substantial evidence. Petitioners

take particular exception to what they understand as the
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heari ngs officer's rej ection of Lundy's claim of
debilitating health. They submtted substantial evidence
bel ow and substanti al argunment here to establish the
severity of Lundy's nedical condition and the extrene
limtations on her functional abilities. Petitioners urge
that Lundy's nedical condition requires that Mwody and his
famly reside on her property.

The hearings officer evaluated Lundy's request pursuant
to the county's |and devel opnent ordinance (LDO) 1204.03,

whi ch st ates:

SPECI AL CARE: The Planning Director nay approve a
tenporary permt * * * for a period of up to three
(3) years, for the use of a nobile home or trailer
house as a residence for the care of a person who
requires special attention because of age or poor
heal t h, provided that the applicant provides
evi dence substantiating the following * * *:

A. There exists a need for special attention (a
doctor's statenent establishing this need is
appropriate and suggested evi dence); and

B. There exi sts no reasonabl e housi ng
alternative, such as nearby rental housing or
adequat e housing on the subject property."”

The hearings officer determ ned Lundy satisfies LDO
1204. 03(A): her medi cal condition requires special
attention. However, the hearings officer determ ned LDO
1204.03(B) is not satisfied because alternative housing
exi sts in the nearby area. The sole issue here is whether
there is substantial evidence in the record to support the

hearings officer's <conclusion that reasonable housing
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alternatives exist, which could provide residence for an
i ndi vidual to attend to Lundy's needs.

As a review body, we are authorized to reverse or
remand the challenged decision if it is "not supported by
subst anti al evi dence I n t he whol e record.”
ORS 197.835(7)(a)(C). Substantial evidence is evidence a
reasonable person would rely on in reaching a decision.

City of Portland v. Bureau of Labor and Ind., 298 O 104,

119, 690 P2d 475 (1984); Bay v. State Board of Education,

233 Or 601, 605, 378 P2d 558 (1963); Carsey v. Deschutes

County, 21 O LUBA 118, aff'd 108 Or App 339 (1991). In
review ng the evidence, however, we nmay not substitute our
judgnment for that of the |ocal decisionnaker. Rat her, we
must consider and weigh all the evidence in the record to
which we are directed, and determ ne whether, based on that
evi dence, the |ocal decisionmker's conclusion is supported

by substantial evidence. Younger v. City of Portland, 305

Or 346, 358-60, 752 P2d 262 (1988); 1000 Friends of Oregon

v. Marion County, 116 Or App 584, 588, 842 P2d 441 (1992).

Moreover, since we are reviewing the hearings officer's
deci sion, we may consider only evidence that was before him
and which he had the opportunity to evaluate in reaching his
deci si on. W my not consider new facts which were
presented to us, but were not before the hearings officer
when he made his deci sion.

The hearings officer's finding that petitioners failed
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to satisfy LDO 1204.03(B) states:

"The applicant nust establish that there exists no
reasonabl e housing alternative, such as nearby
rental housing or adequate housing on the subject

property.

In this case, there are reasonable housing
alternatives avail able. The physical problens
suffered by the applicant are not sufficient to
require the presence of an on-site care provider.
The applicant is able to drive her autonobile,
care for herself and perform many chores and tasks
whi ch do not require extensive lifting or physical

exertion. On a day-to-day basis, M. Lundy
appears capable of doing those things which are
necessary for her own nmaintenance. Such help as

she does require wth the mnagement of the
bl ueberry crop and nore | abor-intensive chores can
be provided by the son or soneone else living off
the subject property, as has been done in the
past . Alternative housing close enough for this
l evel of assi stance IS avai l abl e I n t he
communi ties of Sandy or Estacada, neither of which
are nore than a few mles distant, or within the
community of Eagle Creek."” Record 10.

The county has directed us to evidence in the record to
substantiate this finding. In particular, the county has
cited to testinmony that alternative housing is available
near Lundy's property in Eagle Creek, as well as in the
nearby communities of Estacada and Sandy. We are cited to
not hi ng, and our search of the record reveals no testinony
or evidence, to refute this evidence, with the exception of
one statenment that a specific property listed for sale
i medi ately adjacent to Lundy's residence was unacceptable
and unaffordable to Moody.

At oral argunment, petitioners argued that alternative
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housing in Eagle Creek was unacceptable, and presented a
copy of a newspaper classified advertisenent whi ch
petitioners contend evidences the Jlack of alternative
housing in Eagle Creek. This argunent and evidence,
however, was not presented to the hearings officer, and,
t herefore, we cannot evaluate it in determ ning whether the

hearings officer's decision is supported by substantial

evi dence. Moreover, even if we <could consider this
evidence, it does not wunderm ne the hearings officer's
concl usi on. Petitioners presented no evidence to the

hearings officer that alternative housing in Sandy or
Estacada i s not avail able.

There is substantial evidence in the record to support
the hearings officer's finding that alternative housing is
avai | abl e.

Petitioners' assignnent of error is denied.

The county's decision is affirmed.
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