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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
MARK FURLER
Petitioner,
VS.
LUBA No. 95-060

CURRY COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
FRANK E. MAURI CE,
| nt ervenor - Respondent . )

Appeal from Curry County.

Neil S. Kagan, Gresham filed the petition for review
Mar k Furler argued on his own behal f.

No appearance by respondent.

M chael J. Babbitt, Salem filed the response brief and
argued on behal f of intervenor-respondent.

LI VI NGSTON, Chi ef Ref er ee; GUSTAFSON, Ref er ee,
participated in the decision.

REMANDED 03/ 01/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.

Page 1



© 00 N oo o b~ w NP

N NN R R R R R R R R R R
N B O © O N O U M W N B O

23
24
25
26
27
28
29

Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the county board of
conm ssioners approving a conditional wuse permt for a
resource-related dwelling (forest dwelling) on a 40-acre
tract in the county's Tinber zone.
MOTI ON TO | NTERVENE

Frank E. Maurice (intervenor) noves to intervene in
this proceeding on the side of respondent. There is no
opposition to the nmotion, and it is allowed.
MOTI ON TO FI LE REPLY BRI EF

Petitioner noves to file a reply  brief, whi ch
acconpani es the notion. Reply briefs may be allowed if they
address new matters raised in a respondent's  brief.
OAR 661- 10-039. Since petitioner's reply brief does little
nore than reargue the issues presented in the petition for
review, the notion is denied.
FACTS

This is the second appeal of a decision approving a

forest dwelling on the subject property. In Furler v. Curry

County, 27 Or LUBA 546 (1994) (Furler 1), we described the

property and the intervenor's forest managenent pl an:

"The subject property is a vacant 40-acre parcel
designated for forest wuse by the Curry County
Conprehensive Plan (plan) and zoned Tinber. * * *
Portions of the property were logged in the late
1950's or early 1960's, and again in 1978. Sone
areas of the property were replanted wth Dougl as
fir about 15 years ago, but nuch of the parcel was
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left to reseed itself naturally. Access to the
property is provided by Saunders Creek Road and
Signal Buttes Trail, one-lane gravel and dirt
r oads.

"U S. Forest Service l|and adjoins the subject
property to the east. U.S. Bureau of Land
Managenent | and adjoins the property to the north.
Privately owned Ti nber-zoned properties adjoin the
subject property to the west and south. The
subj ect property is |located approximately five
mles east of the urban growth boundary (UGB) of
the City of Gold Beach.

Rox | ntervenor's forest managenment pl an
proposes that a 12-acre area and a 10-acre area of
the subject property be replanted wth, and
managed for, Douglas fir. Under the forest
managenent plan, a 16-acre portion of the property
that is very rocky and has poor noisture content

will be left in its natural state for wldlife
habitat. A two-acre area that is nostly neadow is
proposed to be used for the dwelling site (1/2
acre) and wildlife habitat (1 1/2 acre)." 1d. at

548. (Footnote omtted.)

Qur remand order required that the county nmake
additional findings with respect to certain conprehensive
pl an and code provisions, anong them plan Section 5.12F,
Policy 6 (Policy 6) and Curry County Zoning O di nance (CCzO
3.042(8)(d). After a hearing on January 10, 1995, at which
addi ti onal evidence and public testinony were presented, the
board of county comm ssi oners again approved t he
application. This appeal foll owed.

FI RST ASSI GNMENT OF ERROR

Petitioner contends the county failed to conply wth

Policy 6, which provides:

"Curry County will cooperate with the Departnment
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of Water Resources and the Departnment of Fish and
Widlife to obt ai n nor e i nformation about
groundwat er and surface water availability and to
conserve water resources for consunptive and
nonconsunptive uses to the benefit of the people
of the county."

The chall enged decision in Furler | finds Policy 6 to be a
specific policy applicable to individual devel opnents.
Record A10.1? Because the county's interpretation of
Policy 6 was I tself suscepti bl e to t wo di fferent
interpretations, one advanced by petitioner and one by
i ntervenor, our remand order required the county to clarify

its interpretation. See Furler I, 27 Or LUBA at 551-52.

The chal | enged deci si on st ates t he county's
interpretation as clarified:

"The board interprets * * * Policy 6 as not
establishing an independent approval standard 'to
conserve water'. Rather, Policy 6 requires the
County to cooperate with the [WRD] [ Departnment of
Wat er Resources] and ODFW [ Departnment of Fish and
WIidlife] (1) to obtain nmore information about
groundwat er and surface water availability, and 2)
"to conserve water resources for consunptive and
nonconsunpti ve uses'." Record BS. (Enphasis in
original.)

Having interpreted Policy 6, the decision continues:

"The County cooperated with WRD and ODFW by maki ng
nmore information available concerning the surface
and groundwater availability (See facts 4-8 of
this order). This would help those agencies
conserve water by allowing them to assert their

lReferences to the record in Furler | are to "A ___." References to the
record on remand are to "B ___." References to the supplenental record on
remand are to "SR ___
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interests at the hearing." 1d.

Petitioner contends that the finding that "[t] he County
cooperated with WRD and ODFW by making nore information
avail abl e" is not supported by substantial evidence in the
whol e record. However, petitioner's challenge cones too
| at e. In Furler | we expressly found that petitioner had
not challenged the <county's determnation that it had
cooperated with WRD and ODFW  Furler 1|, 27 O LUBA at 551
That determnation is sinply repeated in the challenged
decision. It was not appealed to the Court of Appeals then,

and it cannot be appealed to LUBA now. See Beck .

Ti |l anbok County, 313 Or 148, 153-54, 831 P2d 678 (1992).

The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

Petitioner contests the adequacy of the county's
findi ngs under CCZO 3.042(8)(d) and contends the findings
are not supported by substantial evidence in the whole

record.? In Septenber, 1992, when intervenor's forest

2CCZ0O 3.042(8) provides, in relevant part:

"A single-family dwelling or npbile home required for an
accessory to a forest use my be established under the
foll owi ng conditions:

"x % % * %

"d) A single-famly dwelling proposed to be in conjunction
with forest use may be allowed if it can be shown that a
dwelling is required for [or] accessory to a forest use
based upon the information provided in a resource
managenent plan as defined in the [plan] Section 4.5.2."
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dwel l'ing application was submtted to the county, Statew de
Pl anni ng Goal 4 (Forest Lands) and OAR 660-06-025(1)(d) and
660- 06-027(2) (part of the adm nistrative rules inplenenting
Goal 4) required that a forest nmanagenent dwelling on
designated forest |ands be "necessary for and accessory to
forest operations.” The challenged decision interprets the
term "required for," as used in CCZO 3.042(8)(d), to be
consistent with the "necessary for" |anguage contained in
Goal 4. Record B9. As we stated in Furler I, there is no
di spute that the "required for and accessory to a forest

use requi r ement in CCZO 3.042(8)(d) i npl enents the
"necessary for and accessory to forest oper ations"

requi renent of Goal 4 and the Goal 4 rule.3 See Furler |,

27 Or LUBA at 555.4

A. The "Necessary" Standard

In Furler | we described the evidence upon which the
county relied in concluding a forest dwel ling was
"necessary." Furler 1, 27 O LUBA at 557-58. W expl ai ned

that the "necessary" standard is a significant I[imtation on

the approval of permts for construction of single famly

3To maintain consistent termnology, we refer to the county's "required"
standard as the "necessary" standard.

4Under ORS 197.829(1)(d), we are not required to defer to a |ocal

government's interpretation of its plan or regul ations if t hat
interpretation is contrary to a state statute, statew de planning goals or
adm nistrative rule which the regul ations inplenent. See Furler v. Curry

County, 27 Or LUBA 497, 503 n 7 (1994).
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dwel i ngs on | ands planned and zoned for forest use. 1d. at
556- 58. We found the county's findings inadequate because
they were limted to a conclusory statenent that "it would
be 'very difficult' for intervenor to carry out the proposed
operations w thout an on-site dwelling because the property
is 'quite rempte."" Id. at 558.

The decision challenged in this appeal makes additi onal
findi ngs:

"12. Wthout a dwelling, applicant would be forced
to | eave equipnent on site, and risk loss to
vandalism or load or unload equipnment for
every trip, which wuld be a loss of tine
that could mke this |owpesticide use,
partially uneven- aged, I ndependent tree
managenent plan inpossible to inplenment. A
great nunmber of trips with associated | oading
would result in a great |oss of tine.

"Such loss of time can break a forest
operation such as this. A dwelling would
prevent that |oss and enable the owner to
effectively inplenment his plan.

"13. This saving of time with an onsite manager to
make the forest operation viable would be the
princi pal purpose of this dwelling.

"This is the link between the forest
practices and the need for a dwelling, which
is required by applicable |aw. (See Barnett
v. Clatsop County, 23 Or LUBA 595 (1992)).

"14. 1t was ar gued by opponent s t hat t he
approximately 30 mnute travel tinme to the
subj ect property from town is not sufficient
to nmake the case that a dwelling is
necessary. The decision of the Board
regardi ng necessary or required for criterion
[sic] is based upon a nunmber of factors, not
just one in isolation. In ooking at all the
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factors, the Board finds that the necessary
criterion has been satisfied.

"15. It was argued by opponents that the tasks and
hours for the managenent activities contained
in the nmanagenent plan are not necessary
concerning current conditions found. The
Board recognizes that the managenent plan
pertains to long term forest production and
activities during a full rotation, and finds
justification for the proposal in |ooking at
the "big picture.""™ Record Bl1ll.

We agree with petitioner that, notw thstanding the
reference in finding 14 to "a nunber of factors,” these
findings justify a forest dwelling on essentially two
bases. > First, the dwelling wll save tinme, making
i npl ementati on of the managenent plan nore conveni ent and
cost-effective; and second, it will deter vandalism

As explained by the Court of Appeals, the "necessary"

test is a demandi ng standard:

"* * * The dictionary definition [of necessary] is
"that cannot be done without: that nust be done or
had: absolutely required.’ Webster's Third New
| nt er nati onal Dictionary 1511 (1976). That
definition is conpatible wth LCDCs use of
"necessary'’ and with Goal 4's requirenent that
forest | ands be preserved for forest uses. * * *

"* * * living on the Jland my help deter
arsoni sts, and thereby enhance production, but

5The challenged decision arguably also has a third basis: "t he
i kelihood of mmnagenent activities being inplenented without the on site
presence of the operator/dwelling." Record B10. As we explained in Dodd

v. Hood River County, 22 O LUBA 711, 719, aff'd 115 O App 139 (1992)
aff'd 317 O 172 (1993), the individual notives of an applicant for a
forest dwelling are not relevant in determning whether a dwelling is
necessary for and accessory to forest use.
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that fact does not render a forest dwelling
necessary. For a forest dwelling to be necessary
and accessory to wood fiber production, it nust,
at least, be difficult to mnage the |l|and for
forest production wthout the dwelling. The
purpose of the dwelling nust be to nake possible
the production of trees which it would not
ot herwi se be physically possible to produce. * *
*" 1000 Friends of Oregon v. LCDC (Lane County),
83 Or App 278, 282-83, 731 P2d 457 (1987), on
reconsi deration, 85 Or App 619, 737 P2d 975, aff'd
305 Or 384 (1988).

The Oregon Suprenme Court explained further:

"Goal 4 sets a high standard when it requires that
"[e]xisting forest uses shall be protected unless
proposed changes are in conformance wth the
conprehensive plan.' This court is not prepared
to suggest that no dwelling could be considered
necessary and accessory to a forest use, but we
cannot agree that allowing a dwelling on sonme part
of a lot sinply because it may enhance forest uses
on the remainder of the |ot protects existing
forest uses to the extent required by Goal 4."
1000 Friends of Oregon v. LCDC (Lane County), 305
Or 384, 396, 752 P2d 271 (1988).6

As we observed in Barnett, supra, a desire to mtigate

i nconveni ence and the mere possibility of vandalism do not
justify the approval of a forest dwelling. 23 Or LUBA at
597. The county's findings fall far short of the denmandi ng
standard established by the Court of Appeals and the Oregon
Suprenme Court.

Because the county's findings are inadequate, we do not
dwel | on petitioner's additional all egation that the

findings are not supported by substantial evidence. See

6See al so Dodd, supra, 22 Or LUBA at 717-18.
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DLCD v. Col unbia County, 16 Or LUBA 467, 471 (1988); DLCD v.

Col unbi a County, 15 Or LUBA 302, 305 (1987); MNulty v. City

of Lake Oswego, 14 Or LUBA 366, 373 (1986). However, we

agree with petitioner that the general finding that a forest
dwelling is necessary to inplenment the proposed managenent
plan is not adequately supported by evidence. The
chal | enged deci sion nmakes no reference to evidence of past
vandalism and contains no discussion of reasonabl e
alternatives to a forest dwelling on the subject property.”’
The chall enged decision and the decision in Furler 1 find
the property is located within three to five mles of the
Gold Beach UGB, within 30 mnutes' travel tinme from Gold
Beach. See Record A3, 7, BlO0. These facts and the snal
acreage involved make it highly unlikely a forest dwelling
could ever be justified.

B. The "Accessory" Standard

The chal | enged deci sion contains the follow ng findings
pertinent to the "accessory" standard:

"8. The phrase 'incidental and subordinate to' is
not defined in the county zoning ordinance
For the purpose of this application it 1is
defined as 'a use of the property which is
dependent on or affiliated with the principal
use of said property and occupying sufficient
area to contain the use. Said area shall be
subordinate (smaller) in area and extent than
the principal use'.

"The record contains evidence that during the proceedings on remand, a
house adjacent to the subject property was for sale. Record B65, 89.
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"The term 'accessory' is defined in Section
1.030(1) of the County Zoning Ordinance as 'a
use or structure incidental and subordinate
to the main use of the property and | ocated
on the sanme parcel, tract or ot as the main
use' .

"9. The proposed dwelling is subordinate to,
incidental to, and accessory to the principal
forest managenent use of the property because
it will serve as the base of operation for
implemrenting said plan, wi | | occupy a
proportionately snmaller area than the min
use and be directly affiliated wth the
princi pal forest use.

"The proposed dwelling is also accessory to
the principal forest managenent use because
t he val ue of t he dwel |i ng woul d be
insignificant conpared to the tinber. * * *"
(Enphasi s added.) Record 9.

Petitioner makes three challenges to the adequacy of
these findings and the evidence supporting them First,
petitioner contends the statenment in the first paragraph of
finding 9 that forest managenment will be the "main use" of
the property is not supported by substantial evidence.

Subst anti al evidence is evidence upon which a
reasonabl e person would rely in reaching a decision. City

of Portland v. Bureau of Labor and Ind., 298 O 104, 119,

690 P2d 475 (1984); Bay v. State Board of Education, 233 O

601, 605, 378 P2d 558 (1963); Carsey v. Deschutes County, 21

O LUBA 118, aff'd 108 O App 339, 815 P2d 233 (1991).
| ntervenor's own statement shows that he does not intend to
live on the subject property during the very years that the

county has found will be devoted to initial, high-intensity
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wor k; and thereafter, he will live on the property only half
of the vyear, spending the balance of the tine in Baja
Cal i forni a. Record Al14, B121. We agree with petitioner
that the county's finding that forest managenent will be the
"main use" of the property is not supported by substantia

evi dence.

Second, petitioner points out that we have already
decided that a finding that a proposed dwelling will occupy
only a small portion of a piece of property is not enough to
support a determ nation of conpliance with the "accessory"
standard. Furler I, 27 O LUBA at 5509.

Third, petitioner maintains that the part of finding 9
enphasi zed above, relating to the value of the dwelling
itself, does not support the county's finding that the
dwelling is an accessory use, because the value of the
dwelling is clearly not pertinent wunder the county's
definition of the term "accessory." W agree.?8

Because the county has failed to nake findings,
supported by substantial evidence, adequate to satisfy the
"necessary" and "accessory" standards, the second assi gnnment
of error is sustained.

The county's decision is remanded.

8Petitioner also challenges the analysis upon which the county bases its
conparison of relative value between the dwelling and the tinber on the
subj ect property. Record 6. W agree with petitioner for the reasons he
states and al so because the county does not discount to present value the
val ue of tinmber grown over 60 years.
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