©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

M CHAEL CANFI ELD and SUSAN )
CANFI| ELD, )
)
Petitioners, )
)
VS. )
) LUBA No. 95-152
YANMHI LL COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
TROY RECH and ALLI SON LARI DON, )
)
| nt ervenor s- Respondent. )

Appeal from Yamhill County.

John Bridges, Newberg, filed the petition for review
and argued on behalf of petitioners. Wth himon the brief
was Brown, Tarlow & Berry.

John Pinkstaff, Assistant County Counsel, MMnnville,
filed a response brief and argued on behalf of respondent.

Elliott C. Cummns and Carol J. Prause, MMnnville,
filed a response brief on behalf of intervenors-respondent.
Wth them on the brief was Cunmns, Goodman, Fish &
Pet er son. Elliott C. Cumm ns argued on behalf of
i ntervenors-respondent.

GUSTAFSON, Referee; LIVINGSTON, Chief Referee; HANNA
Referee, participated in the decision.

REMANDED 03/ 13/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners appeal the county's approval of conditional
use permts for a dog and cat boarding kennel and a hone
occupation pet groomng facility.

MOTI ON TO | NTERVENE

Troy Rech and Allison Laridon (intervenors) nove to
intervene on the side of respondent. There is no opposition
to the nmotion, and it is allowed.

FACTS

I ntervenors applied to the county for approval of
conditional use permts in order to operate a dog and cat
boardi ng kennel and a groomng facility on their property.
The subject property is located in the AF-10 zone. The
proposed kennel is listed as a conditional use in the AF-10
zone. The proposed groomng facility is considered a hone
occupation; honme occupations are also conditional uses in
t he AF-10 zone.

The subject property is located adjacent to Hi ghway
99W a state highway, and has shared access with an adjacent
residence onto H ghway 99W A hazel nut orchard adjoins the
property to the west and north. In addition, al
surroundi ng properties contain residences. As proposed, the
kennel wll be |ocated approximately 200 feet from the
nearest residence, to the south. Addi ti onal nearby | and

uses include a gun range, a rock crushing plant and an
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exotic animal farm across H ghway 99W

At the close of the initial evidentiary hearing before
t he county planning comm ssion, at petitioners' request the
record was |left open for seven days for the subm ssion of
additional witten evidence. The hearing was then continued
for seven days for the limted purpose of deliberations and
deci sion after the close of the record. Prior to the close
of the record, petitioners submtted additional witten
evi dence, as well as a videot ape.

At the continued hearing, planning conmm ssion nenbers
expressed reservations about the subm ssion of t he
vi deot ape, as going beyond the witten evidence permitted.
The planning comm ssion declined to view the videotape
during the hearing, but did not reject it. Fol | ow ng
del i berati ons, the planning conm ssion approved intervenors'
application. Follow ng the approval, one conm ssioner noved
to exclude the videotape. However, the county counsel
advi sed the comm ssioner that it was already in the record
and could not be renoved.

Petitioners appeal ed the planning conm ssion's approval

to the county board of conmm ssioners. In their notice of
appeal, petitioners stated they intended to introduce new
evidence at the appeal hearing. Thereafter, the board of

conm ssioners apparently held an informal staff briefing, at
which a county planner advised the board of conmm ssioners

that petitioners intended to introduce new evidence at the
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appeal hearing. According to the county, at that neeting
the board instructed the planner to advise petitioners that
the hearing would be held in accordance with the county's
code, which states that appeal hearings are conducted on the
record, unless the need for a de novo hearing is
est abl i shed. The record reflects that on May 26, 1996 the
county planner sent petitioners a letter, which reflects
that instruction. In addition, the official witten notice
of the appeal hearing stated that the public hearing before
the comm ssioners would be on the record. According to
petitioners, this deviates from the board of comm ssioner's
hi storic practice of holding de novo heari ngs.

At the public hearing, petitioners objected to the

hearing being on the record, and presented argunent as to

why the hearing should be de novo. The board of
comm ssioners rejected the request. However, one of the
conmm ssioners stated he had viewed, but not listened to, the

vi deotape, which was part of the record sent to the
conm ssioners on appeal; and had visited the site on the
morni ng of the hearing. That comm ssioner relayed to the
ot her conm ssioners his observations from his site visit.
At the <close of the public hearing, the board of
conmm ssi oners upheld the planning comm ssion's approval.
Thi s appeal foll owed.
FI RST ASSI GNVENT OF ERROR

Petitioners assert the planning comm ssion violated ORS
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197.763(6) by refusing to accept into the record the
vi deot ape offered by petitioners. According to petitioners,
al though the planning comm ssion |eft the record open for
subm ssion of additional written evidence, under ORS
197.763(6), petitioners were entitled to submt any type of
new evi dence, and the planning conmm ssion |acked authority
to refuse other than witten evidence.

This assignnent of error is without nmerit because the
factual premse is incorrect. The disputed videotape was
before both the planning comm ssion and the board of
conmm ssioners, and is part of the record before wus.
Petitioners mde no apparent objection to the board of
conm ssi oners regarding the subm ssion of the videotape, and
did not object to the record of this appeal on the basis
t hat the videotape was not part of the local record.?

The first assignnment of error is denied.

IMoreover, the challenged decision is the board of conmissioners
approval of intervenor's application. Even if the planning com ssion
refused to accept the videotape into the record, the issue of whether the
pl anning conmission had authority to restrict the subnission of new
evidence to only witten evidence is not before us, absent a show ng that
any alleged error by the planning comr ssion could not have been corrected
on appeal to the board of conmm ssioners. Jackman v. City of Tillanmook, 29
O LUBA 391 (1995). Petitioners do not allege that the board of
conmi ssioners failed to <correct any alleged error of the planning
commi ssion and, in fact, assign no error to the board of comm ssioners
conduct with regard to the videotape. See Wodstock Neigh. Assoc. v. City
of Portland, 28 Or LUBA 146, 150 (1994) (where a party has the opportunity
to but does not object to a procedural error before the |ocal government,
that error cannot be assigned as grounds for remand or reversal in an
appeal to LUBA.)
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SECOND ASSI GNMENT OF ERROR

Petitioners assert "[t]he county consistently failed to
properly notice hearings as required by state |aw and | oca
ordi nances. "2 In essence, petitioners argue that the
witten notices and oral statements at the comrencenent of
both the planning conmm ssion and board of conmm ssioners'
heari ngs wer e contradictory, and because of their
contradictory nature, the notices and statenents failed to
adequately provide notice of how the hearings would be
conduct ed.

Petitioners assert that an oral statenment at the
commencenent of both the planning comm ssion and board of
conm ssioners' hearings and a docunent that acconpanied the
notice of the conmm ssioners' hearings provided a nessage
that failure to raise an issue locally would preclude an
appeal to LUBA on that issue. According to petitioners
this "suggests that a participant can submt evidence or
raise issues at any point during the process at the |oca
| evel . " Petition for Review 13. Petitioners then assert
that the witten notice of the board of conm ssioners'
hearing contradicts this information, by specifically
stating that the public hearing before the board of

conm ssioners would be confined to the record. According to

2\While petitioners assert that the county's various notices and/or
statenments al so violated | ocal ordinances, petitioners do not explain which
ordi nances are violated or otherw se substantiate this argunent. W find
no such viol ations.
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petitioners, they "relied upon the reasonabl e reading of the
noti ces and concluded that they would be entitled to present
addi ti onal evidence when this matter was at the Board, still
within the |ocal | evel . " Petition for Review 15.
Petitioners appear to conclude that either separately or
cunul atively the notices and statenments violate ORS
197.763(3)(j), which requires that the witten notice
"[i]nclude a general explanation of the requirements for
subm ssion of testinmobny and procedure for conduct of
heari ngs."

As a threshold, petitioners assign error only to
conpliance with ORS 197.763(3)(j). That section does not
address the oral statenent required by ORS 197.763(4) (1993
Edition) at the commencenent of the |ocal hearing.3 A
contradiction or anmbiguity in the oral statenents required
by ORS 197.763(4) (1993 Edition) at the commencenent of a
| ocal hearing does not establish a wviolation of ORS
197.763(3)(j).

Mor eover, petitioners have not established either a
contradiction in the notices or that the hearing notices in
any way violated ORS 197.763(3)(j). Rat her, the essence of
petitioners' argunment is that they were confused by the
witten notice of the board of conm ssioners' hearing, as

conflicting with previous notices, which they read to

3ORS 197.763 was anended by the 1995 Oregon |egislature. ORS 197.763(4)
was recodified as ORS 197.763(5).
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suggest they need not present all their evidence to the
pl anni ng comm ssi on.

Petitioners do not explain which notices they relied
upon, or at what point they relied upon those notices to
conclude they would be able to raise new issues before the
board of comm ssi oners. In any event, petitioners have not
established that, prior to the close of the record before
t he planning conmm ssion, they were induced by the notice of
t he planning comm ssion hearing to understand they were not
required to present all of their evidence prior to the close
of that record. We find no violation of ORS 197.763(3)(j)
in the planning comm ssion's notice. Mor eover, even if
t here had been sone confusion in the planning conm ssion's
notice, the |ocal code provision upon which the board of
conm ssioner's notice was based existed prior to the
pl anni ng conm ssion's hearing. Thus, a reading of the
provisions in the county's code relevant to the board of
conmm ssi oners' scope  of review would have provided
petitioners accurate information regarding the conduct of
the board of comm ssioner's hearing, and their need to
present their entire case before the planning comm ssion.

The notice of the appeal hearing accurately recited the
county's code provision that appeal hearings before the
board of comm ssioners are conducted on the record.
Petitioners have not established that the substance of the

county's notice violated ORS 197.763(3)(j).

Page 8



1 The second assi gnnment of error is denied.

2 THI RD ASSI GNMENT OF ERROR

3 Petitioners allege the county should be estopped from
4 following Yamhill County Zoni ng Ordi nance (YCZO 1403.03 and
5 1403.04, which provide that appeals from the planning
6 commssion to the board of comm ssioners will be heard on
7 the record, unless a party can establish a need for a de
8 novo hearing.4 Petitioners further argue that the board of
9 comm ssioners' conduct deprived petitioners of federal and

4YCzZO 1403.03 states, in part:

"Unl ess otherwise provided by the Board under subsection
1403. 04, the review of the decision of the Director, Conm ssion
or Hearings O fice by the Board shall be confined to the record
of the proceeding * * *. "

YCZO 8§1403. 04 states:
"The Board may, at its option, whether or not upon a notion of
a party, hold a de novo hearing or adnmit additional testinony
and other evidence with or without a de novo hearing, if it is
satisfied that the testinmony or other evidence could not have
been presented upon initial hearing and action. I n deciding
such admi ssion, the Board shall consider

"A Prejudice to parties;

" B. Conveni ence of |ocation and evidence at the tine of
the initial hearing;

"C. Surprise to opposing parties;

"D. VWhen notice was given to other parties as to the
attenpt to admit; and

"E. The conpetency, relevancy, and materiality of the
proposed testinmony and other evidence."
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state due process rights to be heard.> Finally, petitioners
argue they made an adequate show ng under YCZO 1403. 04 that
t hey should be entitled to a de novo hearing or at |east be
entitled to submt additional traffic-related information
into the record, and that the board of conm ssioners erred
in denying their request.

Wth regard to petitioners'’ est oppel argunment,
petitioners argue the county has historically ignored YCzZO
1403. 03 and 1403.04, and in fact a county enpl oyee inforned
petitioners that the hearing would be de novo. Thi s
argument is wthout nerit. A local governnment 1is not
est opped from applyi ng an acknow edged code provision based
on a representation by a county enployee that the county has
not consistently applied the provision in the past. Kanmpi i

v. City of Salem 21 Or LUBA 498 (1991).

Petitioners' due process argunent is that the county
deprived them of their full right to be heard. Petitioners
all ege that the county nmade its decision to hold the hearing
on the record at an earlier, informal neeting, to which
petitioners did not have notice, and that the board of
comm ssioners' conduct in allowing petitioners' attorney to
argue why the hearing should be held de novo, after the

deci sion had al ready been nade only "conpounded this farce."

SPetitioners argue the county's conduct violated both federal and state
constitutional due process rights to be heard. Petitioners do not
establish a state constitutional due process right on which to base this
argurment, and we find none.
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Petition for Review 19.

The parties agree that prior to the board of
conmm ssioners' appeal hearing on the challenged decision,
t he board of conmm ssioners held a staff briefing on May 26,
1995, at which it instructed staff to inform petitioners
that the appeal hearing would be in accordance with YCZO
1403.03 and 1403.04.°6 However, petitioners cite to no
evi dence that the board of comm ssioners nade a decision at
its May 26, 1995 staff briefing to deny petitioners the
opportunity to conply with YCZO 1403.04 during the appeal
heari ng. We find no violation of petitioners' federal due
process right to be heard in either the board of
conmm ssi oners conducting a staff briefing, or in instructing
its staff to inform petitioners that it would follow its
rel evant code provisions in the conduct of the appeal
heari ng.

Finally, with regard to petitioners' argunent that they
made an adequate showi ng under YCZO 1403.04 for a de novo
hearing, the board of comm ssioners nmade the follow ng

finding:

6pursuant to that instruction, on May 26, 1995 a county planner sent a
letter to petitioners, which stated, in relevant part:

"Pursuant to Sections 1403.03 and 1403.04 of the Yanmhill County
Zoni ng Ordinance, the appeal hearing will be on the record
unl ess the Board determi nes that additional testinony or other
evidence could not have been presented at the Planning
Conmi ssion hearings. | amattaching a copy of Section 1403 for
your review." Record 38.
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"This is an appeal of a Planning Conm ssion
deci sion which approved the application for a
conditional use permt and a honme occupation. The
Board is required to review the decision of the
Pl anni ng Conmm ssion on the record pursuant to YCZO
§ 1403. 03. The review on the record was
chal | enged by opponents M chael and Canfield [sic]
who sought to have the Board hold a de novo
heari ng pursuant to YCZO § 1403. 04.

“"In order to hold a de novo hearing, YCZO 8§
1403.04 requires that the Board nust be satisfied
that the testinmony and other evidence could not
have been presented wupon initial hearing and
action, based on certain factors (namely,
prejudice of the parties, convenience of |ocating
evi dence, surprise, when notice was given of the
attenpt to admt, and the conpetency, relevancy
and materiality of the evidence) The Board heard
argunments from attorneys for applicants and
opponents and being fully advised, finds that
opponents failed to denonstrate, by substantial
evidence in the record, that the proffered
evidence in this matter could not have been
presented upon the initial hearing before the

pl anni ng conmm ssi on. Ther ef or e, opponent s’
request for a de novo hearing was denied." Record
6.

In their petition for review, petitioners' attorney
addresses each of the five factors of YCZO 1403.04 to
conclude that petitioners made an "adequate show ng" that
they satisfied each of these factors. However, petitioners
have not established, and the record does not reflect, that
petitioners addressed the factors necessary to conpliance
with YCZO 1403.04 before the board of conm ssioners. A
recitation to this board of how those factors could be
satisfied is insufficient to establish that the county erred

in finding that petitioners did not establish a basis for a
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| ocal de novo appeal hearing under YCZO 1403. 04.

Petitioners have failed to establish any error by the
county in either its interpretation of YCZO 1403.04 or its
findings that petitioners failed to establish conpliance
with that section.

The third assignnment of error is denied.

FOURTH ASSI GNVENT OF ERROR

Petitioners <contend the county acted beyond its
authority in granting a hone occupation permt, since
intervenors applied only for a conditional use permt for a
kennel .

The county and intervenors respond that, not only did
petitioners waive their right to raise this issue under ORS
197.763(1) by failing to raise it below, but also that as a
factual mtter, petitioners are incorrect. | ntervenors'
application was a joint application for both a conditional
use permt and a honme occupation permt.

Wth regard to the assertion that petitioners waived
their right to raise this issue, petitioners respond that
the county violated requirenments of ORS 197.763 in the
conduct of its local proceedings and, therefore, petitioners
are not precluded fromraising new issues on appeal.

Petitioners have not established any violations of ORS
197. 763 which would relieve petitioners of their obligation
to raise issues for the first time before the county.

Petitioners have not established that they raised this issue
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bel ow, and cannot raise it here for the first tinme.”

The fourth assignnment of error is denied.
FI FTH ASSI GNVENT OF ERROR

Petitioners <contend the <county's approval of the
conditional wuse permt 1is not supported by substantial
evidence in the record. Specifically, petitioners assert

first there is not substantial evidence in the record "that

the noise created by the proposed kennel wi || not
substantially limt or inpair the <character of the
surrounding area."” Petition for Review 22, Second,

petitioners assert the county's finding that the proposed
use is appropriate considering the adequacy of public
facilities and services | acks substantial evidence.

The two criteria for which petitioners allege a |ack of
substantial evidence are YCZO 1202.02(D) and (E), which

require that the applicant establish:

"D. The proposed use will not alter the character
of the surrounding area in a nmanner which
substantially limts, inpairs, or prevents
the wuse of surrounding properties for the
permtted wuses listed in the underlying
zoning district.

"E. The proposed use is appropriate, considering
the adequacy of the public facilities and

’Even if petitioners had raised this issue below or could raise it here
for the first tine, as a factual matter the record reflects that
intervenors filed a joint application for a conditional use permt and a
home occupation permt. We find no restriction in the county's code on
intervenors' ability to file a joint application, or on the county's
authority to evaluate these applications jointly.
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services existing or planned for the area
affected[.] * * *"

The county's findings explain the basis upon which it found
that the proposed kennel conplies wth both of these
criteria. Both the county and intervenor cite to additional
evidence in the record that supports the county's
concl usi ons.

As a review body, we are authorized to reverse or
remand the challenged decision if it is "not supported by
subst anti al evi dence I n t he whol e record.”
ORS 197.835(7)(a)(C). Substantial evidence is evidence a
reasonable person would rely on in reaching a decision.

City of Portland v. Bureau of Labor and Ind., 298 O 104,

119, 690 P2d 475 (1984); Bay v. State Board of Education,

233 O 601, 605, 378 P2d 558 (1963); Carsey v. Deschutes

County, 21 O LUBA 118, aff'd 108 O App 339 (1991). In
reviewi ng the evidence, however, we may not substitute our
judgnment for that of the |ocal decision maker. Rat her, we
must consider and weigh all the evidence in the record to
which we are directed, and determ ne whether, based on that
evi dence, the | ocal decision maker's conclusion is supported

by substantial evidence. Younger v. City of Portland, 305

O 346, 358-60, 752 P2d 262 (1988); 1000 Friends of Oregon

v. Marion County, 116 Or App 584, 588, 842 P2d 441 (1992).

If there is substantial evidence in the whole record to
support the «city's decision, LUBA wll defer to it,

notw t hstandi ng that reasonable people could draw different
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conclusions from the evidence. Adler v. City of Portl and,

25 Or LUBA 546, 554 (1993). Where the evidence 1is
conflicting, if a reasonable person could reach the decision
the city nade, in view of all the evidence in the record
LUBA will defer to the city's choice between conflicting

evi dence. Mazeski v. Wasco County, 28 Or LUBA 178, 184

(1994), aff'd 133 Or App 258, 890 P2d 455 (1995); Bottum v.
Uni on County, 26 Or LUBA 407, 412 (1994); Mclnnis v. City of

Portland, 25 Or LUBA 376, 385 (1993).

Petitioners advance several argunents as to why
petitioners believe the evidence upon which the county based
its <conclusion 1is either inadequate or insubstanti al
However, while petitioners assert there is evidence in the
record t hat conflicts wi th t he county's findi ngs,
petitioners refer us to no evidence in the record that
either refutes or underm nes the evidence upon which the
county based its conclusion. Wthout references to evidence
in the record which so underm nes the evidence upon which
the county based its conclusion as to conpel a conclusion
t hat a reasonabl e person could not have reached the county's
concl usion, we cannot find that the county's findings |ack
substanti al evi dence.

The fifth assignnment of error is denied.

SI XTH ASSI GNMENT OF ERROR
Petitioners contend the county's approval of a hone

occupation conditional wuse permt is not supported by
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subst anti al evidence in the record. Specifically,
petitioners argue that the approval | acks substanti al
evidence to establish conpliance with specified provisions

of YCZO 1004.01. YCZO 1004.01 requires, in relevant part:

"The followng standards and Ilimtations shall
apply to home occupations:

"x % *x * %

"D. The honme occupation will not interfere with
existing uses on nearby land or wth other
uses permtted in the zone in which the
property is | ocated.

"E. No nore than one (1) hone occupation shall be
permtted in conjunction with any dwelling or
parcel . Activities which are substantially
different in nature shall be considered
separate honme occupati ons.

"k X * * *

"I. A home occupation shall not generate noise
vi bration, glare, fumes, odor, electrical
interference or other disturbance beyond what
normally occurs in the applicable zoning
district.

"J. A home occupation shall not generate traffic
or parking beyond what normally occurs in the
appl i cabl e zoning district.

"K. Off-street parking spaces shall be provided
for clients or patrons up to a maxi mum of
three (3) spaces and shall not be located in
any required yard."

A. Noi se
Petitioners first argue there is not adequate evidence
in the record to address the inpact of noise on surrounding

properties to satisfy YCZO 1004(D) and (1). According to
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petitioners, while YCZO 1004(D) essentially mrrors the
requi rement for conditional wuses under YCZO 1202, YCZO
1004(1) is "nore strenuous," and "requires that there be no
interference with the uses that commonly occur in the zone
due to noise." Petition for Review 26 (Enphasis 1in
original.)

Petitioners have msread the requirenent of YCZO
1004(1). That standard does not preclude any noise
interference with uses in the zone, Rat her, it requires
that a honme occupation not generate noise "beyond what
normally occurs in the applicable zoning district."
Accordingly, the <county was not, as petitioners urge,
obligated to find that there would be no noise inpact from
t he proposed use.

Petitioners' conplaint is that the county has not
adequately addressed petitioners' concerns regardi ng noise.
Petitioners also argue that "there is no way that this noise
[from the groom ng facility] wll not [have an] inpact on
the surrounding |andowners as they attenpt to enjoy the
peaceful ness and solitude of their rural properties.”
Petition for Review 27. Petitioners do not, however, cite
to evidence in the record to wundermne or refute the
county's findings, or the factual evidence upon which they
are based.

The county found that the proposed groomng facility

wi Il not generate noise beyond that which is typical in the
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surroundi ng AF-10 zone. The county and intervenors have
cited to specific evidence in the record to support that
concl usi on, i ncluding evidence of sever al surroundi ng
all owed uses, and the noise generated by those uses.
Wthout reference to wevidence in the record that so
underm nes or refutes the county's findings to conpel an
opposite result, we cannot conclude that the county's
findings |ack substantial evidence.

Thi s subassi gnnent of error is denied.

b. Nunber of Home Occupations

Petitioners next argue that there is a |lack of
substanti al evidence to support the county's concl usion that
the requested honme occupation satisfies YCZO 1004.01(E)
which requires that "no nore than one (1) hone occupation
shall be permtted in conjunction with any dwelling or
parcel ." According to petitioners, either the boarding
kennel and the groomng facility are separate hone
occupations, which are not allowed under YCZO 1004.01(E) or
the groom ng operation is part of the proposed kennel, and
is not allowed as a conditional use in the AF-10 zone.

VWi le petitioners characterize this argument in terns
of substantial evidence, what petitioners actually argue is
that the county msinterpreted its code in permtting both
the conditional use permt for the boarding kennel and the
home occupation conditional wuse permt for a groomng

facility.
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The proposed groomng facility is allowed in the AF-10
zone, as a honme occupation; honme occupations are all owed as
condi tional uses. The proposed kennel is also a conditional
use; it is not a honme occupation. We find no error in the
county's interpretation of its code in finding that the
proposed groomng facility is the only honme occupation
proposed for this site.

Thi s subassi gnnent of error is denied.

cC. Par ki ng Spaces

Petitioners next argue there is not substantial
evidence to support the conclusion of conpliance with YCzZO
1004. 01(K), which requires provision of off-street parking
spaces "up to a maximum of three (3) spaces.” Petitioners
argue that the county found that while the groomng facility
woul d have only three spaces, "the county indicates that if
nore are needed, parking spaces provided for the kennel can
be used."” Petition for Review 28. Petitioners do not cite
to the findings or the record for support for this
assertion, nor do can we find any. Rather, what the county

f ound was:

"Off-street parking spaces will be provided for
clients or patrons up to a maximum of three (3)
spaces and will not be located in any required
yar d. There is adequate parking space avail able
VWhile the grooming facility is limted to three
spaces maximum additional parking area nmay be
made avail able for the kennel, if approved. * * *"
Record 13.

This statenment nerely acknow edges that the proposed
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kennel nmay have nore parking spaces than allowed for the
groomng facility. It does not find that the proposed
groomng facility nmay have nore spaces than allowed by YCZO
1004. 01(K) .

Thi s subassi gnnent of error is denied.

d. Traffic

Finally, petitioners argue there is a lack of
substantial evidence to support the county's conclusion of
conpliance with YCZO 1004.01(J), which requires that "[a]
home occupation shall not generate traffic or parking beyond
what normally occurs in the applicable zoning district.”
Petitioners argue:

"Even without the cunulative effect of having a
kennel with this grooming facility, it is obvious
that the groomng facility will generate traffic
beyond that normally occurring in this zone.
Prior to this application, the subject property
was a residence.

* * * * %

"The County fails to present any evidence to
support their finding that the home occupation
will not generate traffic or parking beyond which
normally occurs in the AF10 zoning district."
Petition for Review 28-29.

The county's finding of conpliance with YCZO 1004. 01(J)

st at es:
"The honme occupation will not generate traffic or
par ki ng beyond what normally occurs in the AF-10
zoning district. It wll be accessible from
Hi ghway 99, which is a heavily travel ed highway.
Record 13.

As intervenors correctly note, petitioners' conparison
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of the traffic generated by the proposed facility to the
traffic generated by the previous residence is inapposite.
The standard requires a conparison of the traffic or parking
generated by the proposed use to the traffic or parking that
normal ly occurs in the AF-10 district.8

The problem with the county's findings, however, is
that there is no such conparison. There is no factual
support in the county's findings to establish the basis upon
which the county reached its conclusion. In addition, the
only evidence in the record cited by either the county or
intervenor to support the county's conclusion is a sunmmary
statenment in the staff report that [t]he groom ng facility
will not generate a greater amount of traffic than what
normally occurs along Hi ghway 99." Record 83. Thi s
statenment does not factually substantiate conpliance with
t he requirenment of YCZO 1004.01(J).

Thi s subassi gnnent of error is sustained.

8YCZO 501. 02 describes the pernmitted uses in the AF-10 zone to incl ude:

"A. Farm uses, as follows: The current enploynent of [|and
including that portion of such Iands under building
supporting accepted farming practices, for the raising
harvesting and selling the crops; or for the feeding,
breedi ng, nanagenent and sale off, or the production of
livestock, poultry, furbearing aninmls, or honey bees; or
for dairying and the sale of dairy products and other
agricultural or horticultural use of animal husbandry; or
for any conbination thereof. Farm use includes the
preparation, storage and marketing of the products raised
on such land for man's use and ani mal use;

Tx % % % %"
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The sixth assignnent of error is sustained, in part.
The county's decision is remanded in order for the
county to determne whether and how the requested

conditional use permt for the proposed hone occupation

o A W N P

conplies with YCZO 1004.01(J).
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