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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

R.J. BOEHM

Petitioner,
LUBA No. 95-103
VS.
FI NAL OPI NI ON

CI TY OF SHADY COVE, AND ORDER

N N N N N N N N N

Respondent .

Appeal from City of Shady Cove.

James H. Boldt, Grants Pass, filed the petition for
review and argued on behalf of petitioner.

Tonia L. Mro, Medford, filed the response brief on
behal f of respondent. Wth her on the brief was Law O fices
of Martial E. Henault.

GUSTAFSON, Referee; HANNA, Referee, participated in the
deci si on.

REMANDED 04/ 01/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the city's denial of a zone change
application.
FACTS

Petitioner applied to the city for approval of a zone
change from R-3, High Density Residential, to GC, General
Comrercial . 1 The property is |located near Crater Lake
Hi ghway. The record does not «clearly reflect the
surroundi ng zoning, though it appears from the record that
properties along Crater Lake Hi ghway are generally zoned for
comrercial use, and those further from the highway are
residentially zoned.

The city planning conm ssion recomended approval of
the application, based upon a favorable staff report. The
city council rejected the planning comm ssion recomrendati on

and deni ed the application.?

1The application did not include a request for a conprehensive plan nap
amendment, though the record indicates that both the applicant and the
pl anni ng comm ssi on acknow edged that an anmendment to the city's Genera
Land Use Plan Map was a necessary prerequisite to the zone change, and the
pl anni ng conmi ssion notice of public hearing characterized the application
as being for both a zone change and conprehensive plan map amendment. The
city council characterized the application as only requesting a zone
change, and in this appeal, both petitioner and the city characterize the
chal | enged deci sion as denying only a zone change application

2Petitioner notes that the city council first considered the planning
commi ssion's reconmendation to approve the application on January 5, 1995,
at which tine it tabled the request until February 2, 1995. Then, with no
apparent notice, at its January 19, 1995 neeting it considered the
application and defeated a notion to approve the planning conmm ssion's
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Thi s appeal foll owed.
MOTI ON TO DI SM SS

The city moves to dismss this appeal for |ack of
jurisdiction. According to the city, this decision is not a
| and use decision subject to our review because it is nerely
a decision not to adopt a "legislative anmendnent to its
zoni ng ordinance and zoning map." Respondent's Brief 2.
The ~city argues the decision "does not concern the
requirenents of a new or anended goal, rule, or statute"
and, therefore, under ORS 197.620, it is not appeal able.3
I d. The city further argues that "[t]he fact that the
deci sion was rendered in a quasi-judicial proceeding is also
irrelevant to interpreting and applying ORS 197.620." Id
at 2-3. We disagree with the city's argunents.

ORS 197.620 exenpts from our review decisions not to
adopt legislative amendnents. That statute is not relevant

to quasi-judicial decisions, such as the one challenged in

recomendat i on. Petitioner does not, however, assign any procedural error
to the city's consideration of the application.

3ORS 197.620 addresses post-acknow edgment procedur es. ORS 197.620(1)
st at es:

"Notwi thstanding the requirements of ORS 197.830(2), persons
who participated either orally or in witing in the |Iocal
government proceedings |eading to the adoption of an anendnent
to an acknow edged conprehensive plan or |and use regulation or
a new | and use regulation may appeal the decision to the Land
Use Board of Appeals under ORS 197.803 to 197.845. A decision
to not adopt a legislative amendnment or a new land use
regulation is not appeal able except where the amendnent is
necessary to address the requirenents of a new or anmended goal,
rule or statute.”
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this case.? The city's motion to dismss for Ilack of
jurisdiction is denied.>
ASSI GNVENTS OF ERROR
Petitioner makes three assignnments of error: that the
decision is not supported by substantial evidence in the
record; that the findings do not state the facts relied upon
in rendering the decision; and that the findings
insufficiently explain the justification for the decision.
Because the chall enged decision is one to deny a quasi -
judicial application, the city need only adopt findings
adequate to denonstrate that one applicable criterion is not

satisfied. Duck Delivery Produce v. Deschutes County, 28 O

LUBA 614 (1995); Garre v. Clackamas County, 18 Or LUBA 877,

aff'd 102 O App 123 (1990). However, before the city can

4'n Strawberry Hill 4-Weelers v. Benton Co. Bd. of Comm, 287 O 591,
601 P2d 769 (1979), the Supreme Court identified three factors to consider
in determ ning whether a local decision is quasi-judicial or |egislative
Generally, a local decision is quasi-judicial, rather than legislative, if
"the process is bound to result in a decision,"” the decision is "bound to
apply preexisting criteria to concrete facts," and the action is "directed
at a closely circunscribed factual situation or a relatively small nunber
of persons.” 1d. at 602-03. As even the city acknow edges, the challenged
decision in this case is quasi-judicial

5The city also noves to strike the petition for review because
"respondent has no notice of what relief petitioner seeks." Respondent's
Brief 1. The city's argunment is that petitioner made an incorrect
reference to our rules when he stated "[t]he relief sought is to remand the
decision to the Respondent in accordance with OAR 661-10-075(2)(a), (b) and
(d)." Petition for Review 1. As the city notes, the cited OAR section
addresses filing and service, and not the grounds for remand.
Notwi t hstanding the apparent clerical error in the petition for review,
petitioner's statenent that he seeks remand to the city is sufficiently
clear to provide the city with "notice of what relief petitioner seeks."
The city's notion to strike is denied.
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reach a conclusion that any particular criterion 1is
unsatisfied, the city nust explain the applicable criteria,
state the facts the <city relied upon in reaching the
decision, and justify the decision, based upon the criteria

and facts. Ellis v. City of Bend, 28 Or LUBA 334 (1994).

The city's findings in this case are inadequate to establish
t hat any applicable criterion is unsatisfied.

As a threshold, the city has failed to explain the
applicable criteria. The city does not dispute that there
is no explanation of applicable criteria in the findings,
but suggests this deficiency is inconsequential because the
application itself [lists the applicable criteria. A
statenment of what the applicant initially believes to be
applicable criteria is insufficient to relieve the city of
its obligation to explain the applicable criteria in its
deci si on.

The deficiency created by the lack of a statenent as to
what criteria are applicable is readily apparent in this
case where the nature of the application remains unclear.
For exanple, the city states the request is only for a zone
change, but faults the applicant for not sufficiently
explaining how several of the Statewide Planning Goals
(goals) are satisfied. The city has not, however, explained
why the goals are mandatory approval criteria for the
subj ect application. The city's failure to explain the

applicable approval criteria alone renders the city's
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findi ngs i nadequate to establish any basis for denial.
In addition, even if the applicable approval criteria

were discernible, the city's findings are not nade in

relation to identified facts in the record. As the city
argues, "[most of the City's findings are based upon
statenents nmade in its Conprehensive Plan and its

Conpr ehensi ve Pl an Map. Ot her findings nerely suggest that
petitioner's argunents were not sufficient enough to render
a finding that petitioner requested."” Respondent's Brief 4.
Essentially, the "facts" in the city's findings are what the
city council apparently assunes to be inherent truths in its

conprehensi ve plan. For exanple, the city finds:

"1t Is generally understood that comrer ci al
property primarily served by the autonobile should
be along mmjor arterial streets, not exceed 200
feet in depth, and be primarily accessible from
the arterial street."” Record 2.

The city does not, however, explain the basis for this
general understandi ng. W are not cited to a point in the
city's conpr ehensi ve pl an wher e such a "gener al
under standi ng" is established. Rat her, the city sinply
makes this finding as a truth and summarily concl udes that
the location of the proposed zone change "is not good for
Commrerci al Devel opnent." Record 2. W t hout establishing
facts, and evaluating those facts under specific approval
criteria, this finding is inadequate to denonstrate that the
approval criterion to which this finding apparently responds

is not satisfied. O her findings are also inadequately
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justified for simlar reasons.

Finally, the challenged decision is defective "because
it does not inform the applicant of the steps it nust take
to gain approval of [his] application or, alternatively, of
the standards the application does not neet." Ellis, 28 O
LUBA at 334. While "findings of nonconpliance with a
rel evant approval standard need not be as exhaustive or
detailed as those necessary to establish conpliance with
t hat approval standard, the city is obligated to offer an
explanation for 1its conclusion that the standard is not

met." Salem Keizer School Dist. 24-J v. City of Salem 27

Or LUBA 351, 371 (1994) (citing Hill v. Union County Court,

42 Or App 883, 601 P2d 905 (1979)). The city has not
adequately explained the deficiencies it found in this
application.

For exanple, the <city finds that the applicant's
concept ual site plan is insufficient to denonstrate
conpliance with a criterion which requires "submttal of a
conceptual or specific Developnent Plan for the subject
property to show that property facilities, services, and
utilities may be provided by the devel oper or other provider
to serve the site needs." Record 3. The decision does not
explain how petitioner's plan is deficient. Nor does it
provide petitioner with any specific informati on as to what
level of detail the <city considers necessary for the

requi red subm ssion. Particularly given that both the
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pl anni ng staff and the planning comm ssion did not consider
the conceptual site plan to be deficient, the city's
unexpl ai ned conclusion that petitioner's plan was not good
enough to satisfy an undefined standard, is inadequate.

The result of the city's conclusory determnation to
deny the challenged application is that petitioner is left
W th no under st andi ng of why t he application IS
insufficient, or what he would have to do to conply with
what ever criteria are applicable.

The assignnents of error are sustai ned.

The city's decision is remanded.
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