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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

VS.
LUBA No. 95-163
CLATSOP COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
DONALD CHESTNUT,
| nt ervenor - Respondent . )

Appeal from Cl atsop County.

Celeste J. Doyle, Assistant Attorney GCeneral, Salem
filed the petition for review and argued on behalf of
petitioner. Wth her on the brief was Theodore R
Kul ongoski, Attorney General, Thomas A. Balnmer, Deputy
Attorney General, and Virginia L. Linder, Solicitor General.

No appearance by respondent.

Steven T. Canpbell, Seaside, filed the response brief
and argued on behalf of intervenor-respondent.

GUSTAFSON, Ref er ee; LI VI NGSTON, Chi ef Ref er ee
participated in the decision.

REMANDED 04/ 01/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the county's approval of a
conpr ehensi ve plan and zoni ng map anmendnent .

MOTI ON TO | NTERVENE

Donal d Chestnut (intervenor) noves to intervene on the
side of respondent. There is no opposition to the notion
and it is allowed.

FACTS

| ntervenor owns a 19.87-acre parcel north of and
outside the Gearhart Urban Growth Boundary, on the east side
of Hi ghway 101. The parcel is zoned RA-2 (Residential
Agriculture, 2-acre mninmum. The parcel includes, and is
bi sected by, approximately 5 acres designated LW (Lake and
Wet | ands) . I ntervenor applied to the county for a
conprehensive plan and zoning map anmendnent to redesignate
approximately 15 of the 19.87 acres to RA-1 (Residential
Agriculture, 1l-acre m ninum.

West of the parcel, across Hi ghway 101, is property
zoned RA-5 (Residential Agricul ture, 5-acre mninmum)
Property imedi ately north of the parcel is zoned RA-2. The
zoning to the east is AF-20, EFU and LW |Inmmediately south
of the parcel, toward the Gearhart UGB, is property zoned
RA-1. Sout hwest of the parcel is a subdivision zoned SFR-1
(Single-famly Residential, 1-acre m ninum)

After a public hearing, the planning comm ssion denied
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petitioner's application. On appeal, the board of
conm ssioners reversed the planning conm ssion and approved
t he request.

Thi s appeal foll owed.
FI RST ASSI GNMENT OF ERROR

Petitioner contends the county failed to apply or
address county conprehensive plan Goal 2b (Goal 2b), and
failed to make adequate findings supported by substanti al
evi dence to establish conpliance with the county's plan Goal
2 (Goal 2).

As rel evant here, Goal 2 provides as follows:

"Residential densities are generally designated
t hrough the followi ng additional criteria:

a. Where subdivisions or partitioning or both
have occurred in a one acre pattern of
devel opment the area will be placed in one of
t he one acre zones;

"b. In areas with a devel opnment pattern of two to
five acre parcels (sone smaller and sone
| arger), the areas wll be placed in a two-
acre zone."

The county recognized that Goal 2 was applicable to
this application, and the county staff report specifically
found Goal 2b to be applicable. In addition, petitioner
rai sed conpliance with Goal 2b during the |local proceedings.
However, in its findings, the county did not address Goa
2b. Rather, the county's findings regarding conmpliance wth

Goal 2 state, in full:

"This is a logical extension of an existing zone.
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The zone, although greater density, is still a
rural use zone, and no exception to the Goal is
required. The goals of the conprehensive plan as

well as the Clatsop Plains Community Plan are
consistent with this use as provided. This is not
resource property." Record 5.

| ntervenor acknow edges that the county recognized the
applicability of Goal 2, but contends the Board of
Conmm ssioner's decision denonstrates that it found that the
pl anning staff was incorrect in determning that Goal 2b
applies to this parcel. | ntervenor contends the county's
factual evaluation of Goal 2 is adequate, that the zoning
maps clearly denonstrate that the subject parcel is subject
to, and in conpliance with Goal 2a, and that Goal 2b is
i napplicabl e.

VWhere a local governnment identifies a particular
provision as an applicable approval standard, it nust
denonstrate in its findings that the application conplies

with the identified standard. Gettman v. City of Bay City,

28 Or LUBA 116 (1994). Those findings of conpliance nust
state the facts the local government relies on and explain
why those facts lead to the conclusion that the standard is

satisfied. Reeves v. Yanmhill County, 28 Or LUBA 123 (1994),

rev'd on other grounds, 132 Or App 263 (1995). In addition

findings nust address specific issues raised by a party
bel ow, which are relevant to conpliance wth applicable

approval standards. Hillcrest Vineyard v. Bd. of Comm

Dougl as Co., 45 Or App 283, 293, 608 P2d 201 (1980); Norvel
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v. Portland Area LGBC, 43 O App 849, 853, 604 P2d 896

(1979); WMoore v. Clackamas County, 29 O LUBA 372 (1995);

Collier v. Marion County, 29 Or LUBA 462 (1995); MKenzie v.

Mul t nomah County, 27 O LUBA 523, aff'd 131 O App 177

(1994) .

When the findings are inadequate, ORS 197.835(11)(b)
requires this Board to affirm a |ocal governnment's
conclusion if "the parties identify relevant evidence in the
record which clearly supports the decision or a part of the
deci sion."” However, our obligation under ORS 197.835(11) (b)
applies only when evidence cited by the parties "clearly
supports" the |ocal decision. In addition, that statute
does not supersede the |ocal governnent's obligation to
respond in its findings to specific issues raised in the
| ocal proceedings that are relevant to conpliance wth

applicabl e approval standards. Canby Quality of Life wv.

City of Canby, O LUBA _ (LUBA No. 95-059, Cctober 31,

1995), slip op 10.

Petitioner specifically raised the issue of conpliance
with Goal 2b during the |ocal proceedings. The county's
findings do not address that issue and are, therefore,
i nadequat e.

Even if the applicability of Goal 2b had not been
specifically raised below, the county's findings regarding
Goal 2 in general are inadequate for our review The

county's conclusory finding that the application conplies
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with Goal 2 includes no interpretation of the goal, no
identification of facts wupon which the county relied in
reaching its conclusion, and no application of the facts to
t he goal. Moreover, intervenor has cited no evidence in the
record that conpels the conclusion that the application
conplies with Goal 2. Neither the evidence nor the findings
i ndi cate how the county interprets the applicability of Goal
2 to this application. Rat her, intervenor's argunment
appears to be that the county's conclusory finding regarding
conpliance wth Goal 2 makes the county's reasoning
apparent. We cannot reach that concl usion.

Petitioner urges that we reverse rather than remand the
county's decision "because on the facts of this case the
county cannot denonstrate that the application conplies with
Goal 2b." Petition for Review 6. (Enphasis in original.)
Just as we cannot agree with the county, and determ ne
conclusively that the surrounding area has a one-acre
pattern of developnent, making the parcel subject to Goal
2a, i kew se we cannot agree wth petitioner and
conclusively determne that the area has a devel opnent
pattern of two to five acres, making it subject to Goal 2b
There remains a significant factual issue for the county to
consi der and deci de on remand.

The first assignnent of error is sustained.

SECOND ASSI GNMVENT OF ERROR

Petitioner generally challenges the reminder of the
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county's findings as unresponsive to the applicable
criteria, conclusory and not supported by substantia
evi dence. However, petitioner specifically challenges
conpliance with only the county's Housing Policy 4, Housing
Policy 2 and Energy Conservation Goal. Wth regard to each
of these criteria, the county has summarily concluded they
are satisfied, with no factual or |egal analysis.

| ntervenor responds that the degree of specificity
petitioner argues is lacking in the findings 1is not
appropriate given the type of application at issue. Si nce
t he subject request is for a conprehensive plan anendnment,
and not a specific devel opnent proposal, intervenor argues
specific developnment information is neither relevant nor
required.

The subject application is not a devel opnent proposal
and it is unlikely that conpliance with the conprehensive
plan provisions in question requires a specific devel opnent
proposal . However, the county has determ ned that these
provi sions are applicable approval criteria for the subject
application. Accordingly, the county nust interpret them
and explain how the they are satisfied, based on the facts
of this record. Concl usory statenents that criteria are
satisfied, w thout explanation of what the criteria require
or reference to and evaluation of facts in the record, are
insufficient to denonstrate conpliance with those criteria.

The second assi gnnent of error is sustained.
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1 The county's decision is remanded.
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