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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

BRENT LEATHERS and LEATHERS O L )
COMVPANY, )
)
Petitioners, )
)
VS. )
) LUBA No. 95-125
MARI ON COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
FLYI NG J, |INC., )
)
| nt er venor - Respondent . )

Appeal from Marion County.

Edward J. Sullivan, Portland, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief were Wendie L. Kellington and Preston Gates & Ellis.

Jane Ellen Stonecipher, Assistant County Counsel
Salem and Kenneth D. Hel mand Ted W Baird, Portland, filed
t he response brief. Wth them on the brief was M chael J.
Hansen, County Counsel, and O Donnell Ram s Crew Corrigan &
Bachr ach. Kenneth D. Hel m argued on behalf of intervenor-
respondent.

LI VI NGSTON, Chi ef Ref er ee; GUSTAFSON, Ref er ee,
participated in the decision.

REMANDED 05/ 30/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal a favorable decision of the board of
county conm ssioners (comm ssioners) on an admnistrative
review application for approval of both (1) a truck stop
site plan; and (2) certain uses on the site.
MOTI ON TO | NTERVENE

| nt ervenor-respondent Flying J, Inc. (intervenor) noves
to intervene in this proceeding on the side of respondent.
There is no opposition to the motion, and it is allowed.
MOTI ON TO FI LE REPLY BRI EF

Petitioners nove to file a reply brief. There is no
opposition to the nmotion, and it is allowed.
FACTS

The chall enged plan, for a truck stop to be separately
operated, includes 29 acres, conprising three conponents, of
17, 10 and 2 acres. The 29 acres (the subject property)
were originally part of a 87-acre farm parcel zoned
Exclusive Farm Use (EFU). The 17- and 10-acre conponents
are presently zoned Interchange District-Limted Use Overl ay

(ID-LU). The 2-acre conponent is zoned ID.?

1The chal | enged decision does not specifically address the uses allowed
on the 2-acre conponent, although the approved truck stop site plan
includes it. Petitioners state, without reference to the record, that the
2-acre conponent "was partitioned (apparently sonetine in 1981 or 1983)
from [a] parent parcel and granted a statew de planning goal exception."
Petition for Review 3. The exception is not included in the record.
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Four county ordinances address all or part of the
subj ect property. Ordinance 765, adopted on August 5, 1987,
partitioned the 17-acre conponent from the parent 87-acre
parcel, granted a "reasons" exception to Goal 3 for the 17
acres, and rezoned them from EFU to ID.23 Record 269-300

Ordi nance 765 describes the subject property as follows:

"1. The * * * property 1is located on the
nort hwest corner of the intersection of Ehlen
Road and Bents Road. The subject 87 acre
parcel is designated Primary Agriculture in
the Marion County Conprehensive Plan and
zoned EFU * * *, The southeast 2 acres of
the subject property are currently designated
| nt erchange Devel opnent and zoned ID * * *,
The purpose for this designation and zone is
to provide for the location of needed hi ghway
service commer ci al facilities.[4] Thi s

2The application before the comm ssioners that resulted in the adoption
of Ordinance 765 included the 10-acre conponent of the subject property.
However, the commi ssioners deferred consideration of the 10 acres w thout
prejudice until such tinme as the applicant provided further evidence in
support of a finding of need. Record 238.

S3Ordi nances 765, 777 and 784 each contain a nearly identical Section IV
("Action") which states that they take an exception to Goal 3, wthout
menti oni ng Goal 14. However, each Section Ill of the ordinances ("Adoption
of Findings and Conclusions") adopts the Findings of Fact and Concl usions
set forth in an Exhibit A Record 201, 234, 269. That Exhibit A in turn
adopts the "Findings and Conclusions regarding conpliance with Statew de
Land Use Goals 1 through 14 on pages 11 to 21 of Addendum A." Record 205,
237, 273. Addendum A is attached to the Exhibit A of each ordinance, and
nmost of Addendum A is incorporated by reference into each Exhibit A.
Addendum A states, in connection with a Goal 2 exceptions analysis, that
"maj or truck service plazas are not characteristically an urban activity.”

Record 225, 256, 289. Wth respect to Goal 14, Addendum A states
specifically: "The criteria for a Goal Exception to Goal 14 are addressed
under Goal 2. Based on that evaluation, the proposal qualifies for an

Exception to Goal 14." Record 232, 263, 296.

4The proposed "needed hi ghway service commercial facilities" include
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property is near the Fargo Road |nterchange

with Interstate 5.

"k *x * * *

"3. Surrounding uses consist of [a Unocal] truck
stop/gas station/restaurant to the east on 20

acres of land zoned ID. The purpose of

t he

proposal is to provide additional acreage to
expand this facility. * * * To the northeast

is a 9 acre parcel in an ID zone that

has

been partially developed as a trucking
conpany headquarters. South of Ehlen Road on

12 acres zoned |ID is Leathers oil/gas
station/truck stop. To the west of Leathers
is an undevel oped I D zoned parcel of 22 acres
currently being farned. The 22 acres
surrounds several smaller parcels devel oped
with truck and auto repair businesses. Uses
to the west, north, and northeast are

predom nantly comrercial farm operations on
| and zoned EFU * * *, There are several

acreage honesites to the north, adjacent

Bents Road." Record 271-72.
Ordi nance 765 states, in Addendum A:

to

"The key aspects of this proposal to consider,

then, are that it is for the expansion of an
exi sting busi ness whi ch has experienced a
significant increase in traffic, as a direct

result of its location." Record 247.

Ordi nance 765 was conditioned on a new alignment of

Bents Road and the subm ssion of a detailed site plan prior

to the issuance of any building permts or the establishnment

of any wuse related to the truck stop on the

17-acre

"an automated card-lock fueling system additional nechanica
and nmmi ntenance services, an expanded notel, addi ti ona
restaurant and food service facilities, additional truck driver

services and the badly needed expanded truck parking area.

The

parking area [was to be] planned to provide 150 truck spaces

and 50 trailer storage spaces." Record 246.
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Concerned by the potential for inappropriate urban
devel opnent at this rural interchange, the Departnent of
Land Conservation and Devel opnent (DLCD) appeal ed Ordi nance
765 to LUBA. The county reconsidered its decision and, on

Novenber 16, 1987, adopted Ordinance 777, which repeals

Or di nance 765, while reiterating al nost al | of its
provi si ons. Ordi nance 777 adds that "[t]he conditions of
approval limt the rezoned land to those uses proposed by

the applicants and addressed in the Findings * * *,
Record 239. Ordi nance 777 also contains a new condition
(11) that "[a]ny proposed conditional use or use variance
proposed on the |l ands rezoned by this action shall require a
revised exception to the Statewide Planning Goals."
Record 242.

On  January 15, 1988, the conmm ssioners adopted
Ordi nance 784, which addresses the 10 acres excluded from
the rezone under Ordinances 765 and 777. Ordi nance 784
rezones the 10 acres to ID and grants a Goal 3 exception,
subject to stated conditions. Record 207.

Ordi nance 784 states, in finding 13,

"* * * [Tlhe intent of Zoning Condition #1 in
Ordi nance 777 was to retain the 1D zoned | and west
of Bents Road in one ownership unless a nodified
goal exception and partition is approved by the
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County.[5] Further, the intent was that this |and
be developed with the |and east of Bents Road as
an integrated truck stop under one nanagenment. It
is recognized that the land east of Bents Road is
in different ownership fromthat of the truck stop
oper at or. To ensure that the 10 acres rezoned by
this action is devel oped and operated as part of
the truck stop the proposed partition should be
amended to a lot line adjustment.[6] This
nodi fi cation consolidates the ownership of the 10
acres with the 17 acres rezoned in [Odinance 777]
and prevents its partitioning wthout County
approval and a revised goal exception."” (Enphasis
added.) 1d.

Li ke Ordinance 777, Ordinance 784 inposes a condition
that any proposed conditional use or use variance proposed

for the rezoned land shall require a revised exception to

the Statewide Planning Goals (goal s). Record 209.
Ordinance 784 also states, under the rubric "Zoning
Condi ti ons":

"% * * * *

SCondition 1, found in Exhibit B to both Odinance 765 and
Ordi nance 777, provides:

"The 19+ acre parcel created by the partitioning * * * and the
20 acre parcel to the east owned by the truck stop devel oper
shal |l be considered a single parcel for |and use purposes. Any

partitioning or Jlot |Iline adjustment shall require County
approval and shall be consistent with the intent to provide for
the expansion of the truck stop and related facilities. |If the

dedication of right-of-way to realign Bents Road bisects the
property * * * jt shall not divide the parcel along the road
unl ess a partition is approved by the County.” Record 240,
297.

6There are additional statements in Ordinances 777 and 784 that the
rezone was intended to pernmt expansion of the existing truck stop. See
Record 224, 238 and 242.
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"4, The intent of rezoning the 10 acres is to
provide area for truck and trailer parking.
Ot her truck stop related uses or facilities
may only be located on the subject 10 acres
i f construction and engi neer [ sic]
considerations require it.

"xkox x % *" Record 209.

On August 19, 1988, an attorney for the proposed user
of the rezoned 27 acres conplained in a letter to the county
that the "under one managenent” provision in Odinance 784,
finding 13, created practi cal pr obl ens in fi nancing
i nprovenents on the subject property. Record 187-88. I n
response, on My 17, 1989, +the conm ssioners adopted
Ordi nance 826, which deleted finding 13 and repealed the
portions of Ordinances 777 and 784 pertaining to the zone
change fromEFU to ID. Record 102. Ordi nance 826 rezoned
the entire 27-acre parcel from EFU to ID-LU.  The ordi nance

st at es:

"It is not the intent of the repeals and actions
in this Section to nodify the change in |and use
designation to Interchange Devel opnment and taking
in [ sic] exception to St at ewi de Goal 3,
Agricultural Lands, approved in Ordinances 777 and
784." Record 99.

Ordinance 826 does not alter previous ordinances
"regardi ng the approved exception to the applicable [goals]
or the approved change in the [county conprehensive plan]."

Record 100. Findings 4-6 explain:

"4. The proposed owner/devel oper of the 29 acres
is the present | essee- oper at or of t he
adj acent [Unocal] Truck Stop. Since the
inception of the proposal the intent was to
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The

findi ngs"

t he heart

develop the site as an extension of the
existing truck-stop facilities and services
and to develop it in such a manner as to

create i nt egr at ed facilities. * * *
Comment ary by t he applicants’ Pl anni ng
Consul t ant and correspondence with t he
Di rector of t he Depar t ment of Land

Conservation and Devel opment (DLCD) clearly
supports this interpretation.

In response to the proposal, the Board of
Comm ssi oners recognized the need to limt
the uses to those in conjunction with the
extension of the existing facility. Adoption
of Ordinance #777 included the condition
requested by the DLCD that required a new
exception for any change in wuse or any
partitioning. This practically ensured that
the subject property would remain under one
ownership. The Board specifically stipul ated
that the existing truck-stop and the rezoned
property '* * * shall be considered a single
property for |and use purposes.’

This point was again enphasized in Ordinance
#784 which rezoned an additional 10 acres.
The Board noted that the 27 acres would, in
fact, be under separate ownership from the
adj acent truck-stop. However, in Finding #13
the Board stated its intention that to ensure
an integrated facility the devel opnent needed
to be 'under one managenent.'" Record 101

parties dispute the neaning of "addi tional

in Ordinance 826. Because these findings are at

of the case, we quote them at | ength:

* * %

The site plan in this case shows devel opnment

to consist of a notel, |aundry, exercise,
shower and restroom facilities, truck and
trailer par ki ng spaces, truck tire and

mai nt enance shop, a truck wash, service bays,
office and card-lock fueling system and a



=

[ERN
O OO0 ~NO O ArOWN

11
12
13
14
15

16
17
18
19
20

21
22

23
24
25
26

27
28
29

30
31
32
33
34
35
36

37
38

Page 9

restaurant.

The |anguage in [Ordinance 784] Finding #13
was devel oped to address the concerns of DLCD
t hat devel opment be limted as foll ows:

"(a) The County would apply their 'Limted
Use Overlay Zone' to this property. The
zone would permit only the truck repair
facilities outright. Al'l other uses in
t he I D zone woul d be perm tted
conditionally.

"(b) The County would issue a conditional use
permt for the notel and restaurants,
but with the stipulation that they be
built concurrent with or subsequent to
t he expanded truck stop facilities.

"(c) The County would adopt a <condition
stipulating that a revised exception

will be required prior to approval of
addi ti onal condi ti onal uses listed in
t he zone.

The County adopted DLCD suggestion #3, as
Condition #10 in Ordinance 784:

"*Any proposed Conditional Use or use
vari ance proposed on the |land rezoned by this
action shall require a revised exception to

the Statew de Pl anning Goal s.'

"In addition, site plan review was required
to ensure that permtted uses were devel oped
consistent with the DLCD requirenents.

* * * The goal of the applicants is to ensure
t here are no condi tions requiring a

managenent |ink between these two separate
properties, even though it 1is agreed the
devel opnent will be coor di nat ed and

integrated with uses on the Unocal property
east of Bents Road.

* * * The intent was that this 29 acres of
|and be developed and mmintained as a
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coordinated full service truck stop with the
| and east of Bents Road.

"In order to inplement this intent, deletion
of Finding #13 in Odinance 784 and revised
zone change conditions applying to the 27
acres and partitioning conditions applying to
the entire 29 acres are necessary.

"7. The permtted uses in the ID zone are limted
by MCZO 150.030.1[7] The followi ng services
proposed for the rezoned area: (ot el
restaurant, key card fuel delivery system
and any parking accessory to these uses) are
permtted uses in this zone. Dupl i cating
these uses is not necessary and nust be
limted by the Limted Use Overlay Zone in
order to be consistent wth the Board's
intent and the concerns of DLCD

"8. The pr oposed mechani cal and per sonal
services, i.e., truck tire and maintenance
shop wth storage vyard, truck wash and

’MCZO 150. 030 provi des:

Page 10

"COVMMERCI AL  USES. Wthin any Interchange District, no
buil ding, structure or prenmses shall be used, arranged or
designed to be used, erected, structurally altered or enlarged,
except for one or nore of the followi ng commercial uses:

"(a) Service station (gas, oil, lubricating, minor repair);
"(b) Towi ng service

"(c) Travel er accommpdati ons:

"(1) Hotels and notels;

"(d) Eating place, restaurant, cafe, coffee shop, dining room
and tea room

"(e) Drive-in eating and snack facilities;
"(f) Vending machines, automatic merchandi sing;

"(g) CQutdoor advertising signs (billboards).
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service bays wth an office, truck and
trailer parking, laundry, exercise, shower
and restroom facilities proposed to be
developed on the subject property are
condi tional uses under MCZO 150.040 (A (B)
(© and MCZO 15.090. Conditional uses are
granted for the above uses.

The proposed nechani cal and personal services
were included in the original application and
were identified on the site plan. Sufficient
findings are contained in * * * O dinances
777 and 784 showing that these conditional
uses neet the applicable criteria and these
findings and conclusions are incorporated
herein by this reference.

* * * [T]he conditions in Exhibit B supersede
all the repealed conditions contained in
Ordi nance #777 and #784 and repeal ed Finding
#13 in Ordinance 784. The conditions limt
the rezoned land to those uses proposed by
the applicants as required by OAR 660-04-
18(3)(a)." Record 101-03.

conditions in Exhibit B, to which finding

i nclude the follow ng:

* * %

Prior to being issued any building permts or
establishing any use related to the truck
stop on the 27 acres, the applicants shall
submt the following plans for review and
comment * * *

"% * * * %

e A detailed site devel opnent plan show ng
conpl i ance with t he devel opnment
standards of the ID zone * * *

I ncluding the 10 acres described in O di nance
784 is intended to provide area for truck and
trailer parking. Ot her truck stop related
uses or facilities may only be |located on the

10
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subj ect 10 acres I f construction and
engi neering considerations require it, and
t he Board of Conm ssioners approve[s].

* * %

* * * [Alny proposed conditional use or use
variance proposed on the land rezoned by this
action shall require a revised exception to
t he Statew de Pl anni ng Goal s.

* * %

All  uses granted as conditional uses or
approved as a permtted wuse wunder this
decision are identified on the applicants’
site plan dated June 15, 1987. The size of
the allowed uses is not |limted except that
the nmotel is limted to 100 wunits. Any
addi ti onal uses or expansion of the notel or
restaurant beyond that shown on the site plan
approved under Condition #3 shall require a
conditional wuse permt. Uses listed as a
permtted use in the 1D zone, other than
those identified on the site plan, are
desi gnated as conditional uses by the limted
Use Overlay zone in order to neet the
requirenents of State Adm nistrative Rules
for goal exceptions.

There shall be no duplication of services or
uses between the 27 acre rezoned area and the
exi sting Unocal truck stop facility |ocated
east of Bents Road, except as identified on
the applicants' site plan of June 15, 1987

Devel opnment on the 27 acre rezoned area is
considered an extension of the wuses and
services provided by the Unocal truck stop
| ocated on the east side of Bents Road.

* * *"  Record 105-06.

On June 12, 1995, after notice and a hearing,

t he

in the form



1 of an admnistrative review order.8 Thi s appeal followed.

8What the chal | enged decision purports to acconplish is set forth in the
following recitals:

"5, On  January 5, 1995, the Applicant subnmtted an
adm nistrative review application requesting permssion
to obtain approval of the uses indicated on an attached
site plan and obtain site plan approval excluding grading
and drai nage. The site plan subnitted wth the
application enunerated the follow ng uses:

"a. Travel Plaza facility including restaurant/dining
area, fast food restaurant, sales/cashier area,
driver's facility wth [aundry, shower s, and

| ounge, plus an office and storage areas.

"b. Proprietary automated fueling system
"c. 100 unit notel.
"d. Proposed storm water retention area.
"e. Di esel service fueling system
"f. Truck scal es.
"g. Associ ated and aut onobil e parKki ng.
"6. In addition to the general approvals requested as

outlined in the preceding finding, Applicant requested

clarification of three issues:

"a. VWhet her a small portion of a truck scale and two to
four diesel fueling islands can be located in a ten
acre area restricted to truck and trailer parking
by Ordi nance 826.

"b. Verification that a 'convenience store' |ocated on
the Flying J facility would not duplicate services
al ready provided by the travel store and truckers
store at the Unocal Truck Stop

c. VWhether the proprietary automated fueling system
proposed by Applicant is an equivalent service to
the automatic fueling system approved in the June
15, 1987 site plan.

Page 13
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FI RST, THI RD AND FI FTH ASSI GNMENTS OF ERROR

2 In these overl apping assignnents of error, petitioners
3 contend that certain uses allowed by Ordinance 826 are not
4 allowed by Odinances 777 and 784 and the "reasons"
5 exceptions to the goals taken at the tinme the county adopted
6 Odinances 777 and 784. Petitioners maintain that because
7 an exception to the goals was not taken when additional uses
8 were permtted on the subject property by Ordinance 826, the
9 county cannot rely on Ordinance 826 to allow the uses.

10 Ordinance 826 relies on the applicants' June 15, 1987
11 site plan to determ ne what uses were allowed by Ordi nances
12 777 and 784. Record 106. That raises the question of
13 whether the uses identified in Ordinances 777 and 784, for
14 which goal exceptions were taken, include all of the uses
15 shown on the site plan. Respondents answer they do, relying
16 on a statenent in Addendum A that 1is incorporated by
17 reference into Ordinances 777 and 784:

18 "A concept |ayout of the proposed new facilities

19 and the area they will occupy on the proposed site

20 acconpanies this report.[9] The new facilities

21 wll be in addition to the existing business.”

22 Record 215, 246.

23 Respondents' answer ignores the condition attached to

Tx % % % %"

The challenged decision clarified the issues stated in (a)-(c) by
answering in the affirmative the questions posed.

9The "concept layout" is the June 15, 1987 site plan, which has been
submitted as an oversized exhibit.

Page 14
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both Ordinances 777 and 784, in response to concerns
expressed by DLCD, that any proposed conditional use shall
require a revised exception to the goals. Nothing in the
record shows DLCD was aware that any conditional uses had
been allowed or that the county itself recognized that the
June 15, 1987 site plan included conditional wuses and
intended these <conditional wuses be allowed over DLCD s
obj ecti ons. We agree with petitioners that Ordinances 777
and 784 allow only the uses permtted outright in the ID
zone. 10  An expansion of allowed uses cannot occur without a

revi sed goal exception.l QOAR-660-04-018(3). 12

10The uses identified by petitioners that are not permitted as outright
uses in the ID zone include the proposed convenience store and truck
mai ntenance facilities, including truck tire and maintenance, truck wash
truck parking and service facilities. Petition for Review 16.

1lRespondents view the first assignment of error as arising out of a
di spute over the interpretation of a local |and use "enactnent," and argue
at length that the deferential standard of review set forth in Cark v.
Jackson County, 313 Or 508, 836 P2d 710 (1992) should apply. Respondent s
acknowl edge that the adoption of ORS 197.829(1), which refers only to
conprehensive plans and |land use regulations, may have nodified the C ark
standard to elinmnate deferential review of nere "enactnents."” Si nce we
consider the failure to take an exception to the goals to be a violation of
statutes and statew de regul ati ons, we do not reach the question of whether
we owe the same deference to the local governing body's interpretation of
an enactnent that is neither its conprehensive plan nor a land use
regul ation as we do to that body's interpretation of its own conprehensive
pl an and | and use regul ations.

120AR- 660- 04- 018(3) st at es:
"' Reasons' Exceptions:
“(a) When a local government takes an exception under the

' Reasons' section of ORS 197.732(1)(c) and OAR 660-04-020
t hrough 660-04-022, plan and zone designations nmust |limt



© 00 ~N oo o b~ w NP

N NN R R R R R R R R R R
N B O © O N O O N W N kB O

Respondents argue that because the period has passed
for appeal i ng Or di nance 826, it IS acknow edged.
ORS 197.625(1). Petitioners maintain that ORS 197.625(1)
does not apply, because proper notice of the adoption of
Ordi nance 826 was never given to DLCD, as required by ORS
197.610 and 197.615. See Oregon City Leasing v. Colunbia

County, 121 O App 173, 177, 854 P2d 490 (1990); DLCD v.
City of St. Helens, 29 O LUBA 485, 495, aff'd 138 Or App

222 (1995).

We again agree with petitioners. Ordinance 826 recites
that "required notice was provided to the Departnent of Land
Conservation and Devel opnent.™ Record 97. However, the
record does not contain copies of either a 45-day notice to
DLCD of a proposed anendnment, required by OAR 660-18-020(1),
or the notice of adoption, required by OAR 660-18-040(1).

The chal | enged decision summarily rejects petitioners'
contention, made during the |local proceedings, that an
exception should have been required before conditional uses
were allowed on the subject property. Record 8. Yet the
record does not show an exception was taken to the goals, as
required by Ordinances 777 and 784, before conditional uses

were allowed by findings 8 and 9 of Ordinance 826. It

the uses and activities to only those uses and activities
which are justified in the exception.

"(b) When a local governnent changes the types or intensities
of uses within an exception area approved as a ' Reasons'
exception, a new 'Reasons' exception is required."

Page 16
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appears the county did not view the adoption of Ordinance
826 as an anendnment to its conprehensive plan, and, for that
reason, failed to notify DLCD before and after adoption.?13
However, to allow additional uses on the subject property,
the county was required to take an exception, and taking an
exception necessitates a plan anmendnment. ORS 197.732(8).

In the third assignnent of error, petitioners make the
additional argunent that the county should be required to
take a revised exception to Goal 3 because the exception to
Goal 3 taken when Odinances 777 and 784 were adopted
contenplated that the subject property would be wused to
expand the Unocal truck stop and not as a separate business
serving both truck and autonobile custoners. Petitioners
contend the site plan approved by the challenged decision
i ncreases the inpact on adjacent resource | and.

Respondents reply that the approved site plan will have
fewer inpacts on adjacent resource land than the June 15,
1987 site plan. The chal |l enged decision itself finds that
the proposed plan mnimzes the inpact on adjacent uses
because of the location of the "travel plaza" as far away as
possi bl e from adjacent farmland. Record 7.

We do not agree with petitioners that the earlier Goal

3 exception was expressly limted to serve "large trucks" to

131f that appearance is incorrect, the county may nmake findings on
remand, supported by substantial evidence in the record, explaining why it
concl udes a properly noticed plan anendnent was taken

Page 17
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t he exclusion of autonobiles. Addendum A states that the
Unocal truck stop is "oriented to the |I-5 traveller [sic]"
and adds that "providing for auto travellers and tourists is
a natural and typical adjunct to every truck stop."
Record 245.

However, we do agree wth petitioners that the
chal | enged deci sion abandons one of the basic assunptions
used to justify granting a Goal 3 exception at the tine
Ordinances 777 and 784 were adopted. Addendum A
unequi vocally states the facilities on the subject property
are to be an expansion of the existing Unocal truck stop
integrated with the existing facilities. Record 224, 255
288. That is repeated in Ordinances 765 and 777, finding 3;
Ordinance 784, finding 13; and Ordinance 826, "additional
findings" 5 and 6, and condition 14. Record 102, 106, 206-
07, 235, 271. A finding that the proposed site plan
mnimzes inpacts on adjacent farm property does not answer
the question whether an i ndependent truck stop in
conbi nation with the existing Unocal truck stop will result
in a greater intensity of use than an expanded Unocal truck
stop al one. Al though it is a close call, we believe the
change from an expansion of an existing truck stop to an
i ndependent truck stop wth its own "travel pl aza"
represents a change in either the type or the intensity of
t he proposed use, justifying another notice to DLCD. ORS
197.610; OAR 660-04-018(3).
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The first, third and fifth assignnents of error are
sust ai ned.
SECOND ASSI GNMVENT OF ERROR

Petitioners contend the chall enged decision authorizes
urban uses wthout taking an exception to Goal 14.
Petitioners state that "[n]o Goal 14 exception has
previously been taken on this property.” Petition for
Revi ew 21. 14

Ordi nances 777 and 784 do not clearly take an exception
to Goal 14. In the actual texts of the ordinances,
excluding exhibits incorporated by reference, nention is
made only of an exception to Goal 3. Record 202, 234.
However, Addendum A, which is incorporated by reference,
contains an analysis of Goal 14 as it applies to the
ori gi nal expansion proposal, and concludes, "the proposal
qualifies for an Exception to Goal 14. Record 232, 263.
Yet in its Goal 2 exceptions analysis, Addendum A also
states that the policies of Goal 14 should not apply

"because mjor, enroute truck service plazas are not a

14Similar statenents can be found in the Petition for Review at 23 and
28. However, they are inconsistent with the position taken by petitioners

in the local proceedings. In a letter dated June 9, 1995, which was
delivered after the close of the final hearing, petitioners told the
commi ssi oners: "The exceptions in Odinances 777 and 784 were also to

St at ewi de Pl anni ng Goal 14, Urbanization." Record 11b.

The first assignnment of error states twice that Ordinances 777 and 784
t ook an exception to Goal 3 and 4. Petition for Review 15. Since neither
ordi nance addresses Goal 4, we initially wunderstood this to be a
typographical error referring to Goal 14. Now we are not sure what was
i nt ended.
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characteristically urban use."” Record 224-25, 255-56.

Both the county and DLCD were apparently unaware that
an exception to Goal 14 was being taken when Ordi nances 777
and 784 were adopted. Even if a Goal 14 exception was
acknowl edged at that time, |ike the exception to Goal 3, it
was prem sed on an expansion of the existing Unocal truck
stop rather than on the establishnment of an additional,
i ndependent truck stop. Because the new proposal signifies
a change in the type or intensity of the use in an exception
area, the county nust (1) nmake findings showi ng either that
Goal 14 does not apply or the proposal conplies with an
existing Goal 14 exception; or (2) take a new Goal 14
exception.

The second assi gnnent of error is sustained.
FOURTH ASSI GNMENT OF ERROR

Petitioners contend that in allow ng uses other than
truck and trailer parking in the 10-acre conponent of the
subj ect property (the truck parking area), the chall enged
deci sion m sapplies Ordinance 826, condition 4:15

"I'ncluding the 10 acres described in Ordinance 784
is intended to provide area for truck and trailer

par ki ng. OGther truck stop related wuses or
facilities my only be located on the subject 10
acres | f construction and engi neering
considerations require it, and the Board of

15The chal l enged decision allows a truck scale and two to four diesel
fueling islands in the truck parking area. Record 8.
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Comm ssi oners approve[s]."16 Record 55.
Petitioners argue (1) the comm ssioners were required to
make findings determning the proposed uses of the truck
parking area are "other truck stop related uses or
facilities"; (2) there is not substantial evidence to
support a finding that the proposed uses are "truck stop
related uses or facilities"; and (3) the "construction and
engi neering considerations” relied upon by the challenged
decision do not justify locating the proposed uses in the
truck parking area.

The first and second argunents depend upon a
di stinction we have already rejected between autonobile uses
and truck stop uses. Mor eover, we agree with respondents
that truck scales are indisputably a truck stop related
facility, and because diesel fuel islands serve trucks far
more often than autonobiles, they clearly are as well .17

The third argunment addresses finding 15(c) of the
chal | enged deci si on:

"Applicant proposes placing a small curbed section
of a truck scale and two to four diesel fueling
islands on the subject property in the [truck
parking area]. The realignment of Bents Road is a
construction and engineering consideration that

160r di nance 784, condition 4, quoted supra, inposes the same constraint
on the location of truck stop related uses or facilities in the truck
par ki ng area.

17However, we conclude in our discussion of the seventh assignment of
error that truck scales cannot be allowed wi thout a revised exception to
Goal 3.
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has required this Applicant to re-configure its
site plan. The 10 acre parcel originally intended
for truck parking on the 1987 site plan contains
no truck parking on the [present] site plan
because the alignnent of Bents Road necessitated
that the truck parking be placed el sewhere on the
site. The Board finds that the incursions of the
truck scale and fueling islands are mnimal and
necessary for safe traffic flow on the site and
are necessitated by the realignment of Bents
Road." Record 9.

Petitioners contend that because it was known at the
time Ordinances 784 and 826 were adopted that Bents Road
woul d have to be noved, the nmovenent of Bents Road cannot be
used as a "construction and engineering consideration"” to
justify allowing uses other than truck parking in the truck
par ki ng area. Petitioners also contend that the actual
reason for the encroachnment into the truck parking area is
the reconceptualization of the proposed devel opment as an
i ndependent truck stop, and therefore, revised goal
exceptions nust be taken.

The need for revised goal exceptions has been addressed
under previous assignnments of error, and is not revisited
here. We disagree with petitioners' other contention. The
fact that it was known when Ordinances 784 and 826 were
adopted that Bents Road would have to be noved does not mean
nmovi ng Bent s Road did not subsequent |y generate
"construction and engi neering considerations” that warranted
the m nor encroachnment of truck stop related uses into the
truck parking area. The county's interpretation of

condition 4 of Ordi nances 784 and 826 is both reasonabl e and

Page 22



© 00 N oo o A~ O w Nk

N = T
N B O

13
14
15
16
17
18
19
20
21
22
23

24
25
26
27

correct.18

The fourth assignnment of error is denied.
SI XTH, SEVENTH AND EI GHTH ASSI GNMENTS OF ERROR

The sixth, seventh and eighth assignnents of error
contend that (1) under the guise of "interpretation," the
chal l enged decision adds a convenience store and truck
scales to the uses permtted under Ordinances 777, 784 and
826; (2) anmending Ordinances 784 and 826 cannot be
acconmpl i shed by an order, but nust be done by ordi nance; and
(3) permtting such uses is contrary to the exceptions taken
in Odinances 777 and 784.

MCZO 176. 020 st ates:

"When the Limted Use Overlay zone is applied, the
uses permtted in the underlying zone shall be
limted to those permtted wuses specifically
referenced in the ordinance adopting the Limted
Use Overlay zone. Until the Overlay zone has been
renoved or anmended through the rezoning process,
the only permtted uses in the zone shall be those
specifically referenced in the adopting ordi nance.
Uses that would otherwi se be permtted nay only be
allowed if a conditional use permt is approved.”
(Enphasi s added.)

There is no dispute that the truck scales and proposed
conveni ence store are not identified on the June 15, 1987
site plan. The chal | enged decision, in findings 15(d) and

16, concludes that truck scal es and the proposed conveni ence

18Because the reasonable and correct standard is satisfied, we need not
deci de whether we nust defer, under ORS 197.829(1) and C ark, supra, to the
commi ssioners' interpretation of Odinances 784 and 826. See nll, supra
See also Larsson v. City of Lake Oswego, 26 Or LUBA 515, 522 (1994).
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store are accessory uses "incidental, appropriate, and
subordinate to [the] approved uses.” Record 9-10. However,
since accessory uses are still uses, these findings do not
adequately explain why they are not prohibited by Ordinance
826, which applies the Limted Use Overlay Zone. Or di nance
826, <condition 13, states that "[a]ll uses granted as
conditional uses or approved as a permtted use under this
decision are identified on the applicants' site plan dated
June 15, 1987," and requires a goal exception for any
addi ti onal wuses approved. Record 106. The county cannot
effectively anmend Ordinance 826 under the guise of

i nterpretation. See Murphy Citizens Advisory Comm V.

Josephine County, 26 Or LUBA 181, 184 (1993); Loud v. City

of Cottage Gove, 26 O LUBA 152, 157 (1993).

Since the chal |l enged deci sion does not purport to anend
Ordi nance 826, we do not reach petitioners' argunent that
t he county cannot anmend an ordi nance with an order.

Finally, the exception taken in Odinances 777 and 784

is limted to specifically enunerated uses, and does not
include a convenience store and truck scal es. Record 206
215, 239, 246. Permtting these uses requires conditiona

use permts, which in turn requires revised exceptions.

The sixth, seventh and eighth assignnents of error are
sust ai ned.
NI NTH ASSI GNVENT OF ERROR

Petitioners contend the notice provided by the county
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of the hearings before the conm ssioners did not satisfy the
requi rements of ORS 197.763, because the decision approves
the proposed site plan, "which include[s] nore than the
three issues identified in the notice." Petition for Review
36. Petitioners contend the comm ssioners did not consider
their witten comments, submtted after the hearing, that
addressed "issues raised for the first time in the
findings." Id. Finally, petitioners contend the alleged
deficiencies in the notice prejudiced their substantial
rights because had the notice been adequate, "t he
conmm ssi oners would have had the benefit of that analysis."
I d.

ORS 197.763(3)(a) states that the notice provided by
the county shall "[e]xplain the nature of the application
and the proposed use or uses which could be authorized."

The county's notice states the purpose of the hearing is

"to receive testinony on an application to devel op
within the 10 acre restricted area, verification
that there is no duplication of service created by
t he proposed convenience store and clarification
of Ordinance 784 on the definition of a card | ock
fueling station on a 27 acre parcel in an ID * * *
zone on property located * * *." Record 28.

We agree with petitioners that the notice fails to
satisfy ORS 197.763(3)(a), because a reasonable person
wi t hout additional information could not tell from the
notice that approval of a revised site plan was likely to

result. See Kevedy, Inc. v. City of Portland, 28 O LUBA

227, 232 (1994). The notice does not explain that the
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application is for a site plan review

However, petitioners do not show t hey wer e
substantially prejudiced as a result, and therefore provide
no basis for remand. ORS 197.840(9)(c). Petitioners
witten coments are included in the record. Not hi ng
supports petitioners' contention that the comments were not
consi dered by the conmm ssi oners.

The ninth assignnment of error is denied.
TENTH ASSI GNVENT OF ERROR

A Wai ver

Respondents contend that the issues raised by this
assi gnment of error were not raised below and were therefore
wai ved under ORS 197.763(1). Petitioners reply that because
the notice of intent to appeal was filed prior to the
effective date of ORS 197.835(4)(b) (1995 edition) and
because there were various violations of ORS 197.763 in the
| ocal proceeding, the waiver provision in ORS 197.763(1)
does not apply. See Wiester v. Clackamas County, 25 Or LUBA

425, 427-30 (1993).
ORS 197.835(4)(b) (1995 edition) does not apply to
cases in which the notice of intent to appeal was filed

prior to the effective date of the statute. Ransay v. Linn

County, O LUBA __ (LUBA No. 94-202, January 5, 1996)

slip op 3-6. Petitioners contend the county failed to
conply with ORS 197.763 in various respects. Since we have

al ready concl uded, under the ninth assignnent of error, that
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the notice of the comm ssioners' hearing failed to satisfy
ORS 197.763(3)(a), we do not address these contentions
further. We nust consider this assignnent of error,
notw t hstandi ng petitioners' failure to raise it below and
notw t hstandi ng petitioners' failure to show prejudice as a
result of the inadequacy of the county's notice of hearing.

See Shapiro v. City of Talent, 28 O LUBA 542, 544 (1995).

B. | ncl usi on of Goal Exception

Thi s assi gnment of error st at es, "The record
erroneously fails to include the Goal 3 exception governing
the two acres.” Petition for Review 36.

Qur rules require that record objections be filed
within 10 days follow ng receipt of the record by the person
filing the objection. OAR 661-10-026. The record in this
proceeding was filed on July 20, 1995, and supplenented
twice in response to objections filed by petitioners. This
objection could have been raised upon receipt of the

original record. See Edwards v. City of Portland, 25 O

LUBA 809, 811 (1993). Yet petitioners did not raise the
objection until after the record was settl ed. Petitioners
objection is untinmely.

The tenth assignnment of error is denied.

The county's decision is remnded.
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