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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

FRI ENDS OF METOLI US and TONI )
FOSTER, )
)
Petitioners, )
)
VS. )
) LUBA No. 95-180
JEFFERSON COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
DAN RI CHARTZ and CI NDI RI CHARTZ, )
)
| nt ervenor s- Respondent. )
Appeal from Jefferson County.
Bill Kloos, Eugene, filed the petition for review on
behal f of petitioners.
No appearance by respondent.
Steven W Abel, Portland, represented intervenors-

respondent.

GUSTAFSON, Referee; LIVINGSTON, Chief Referee; HANNA
Referee, participated in the decision.

REMANDED 05/ 17/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners appeal the county's approval of a
conditional use permt for development of "travelers
over ni ght accommodati ons. "
MOTI ON TO | NTERVENE

Dan Richartz and Cindi Richartz, the applicants bel ow
nove to intervene on the side of respondent. There is no
objection to the nmotion, and it is allowed.
FACTS

This is the third time a county decision approving a
conditional use permt for the subject property has been

appealed to this Board. In Friends of the Metolius v.

Jefferson County, 25 Or LUBA 411, 412-13, aff'd 123 O App

256, adhered to 125 Or App 122 (1993) (Metolius 1), and in

Friends of the Metolius v. Jefferson County, 28 Or LUBA 591,

593 (1995) (Metolius Il1), we described the property and the

proposal as follows:

"The subject property consists of 3.03 acres and
is designated and zoned Canp Sherman Resort
Resi dential (CSRR). The * * * decision describes
t he proposal as foll ows:

"[Intervenors] are requesting a conditional
use [permt] to permt nodification of the
Bl ack Butte Resort and RV Park consisting of
six (6) cabins, a manager's residence, two
(2) large A-frame buildings, two (2) npbile
hones, and twenty-ni ne (29) serviced
recreational vehicle spaces. The request is
to replace all existing structures with a new
modi fied traveler's accommpdati on consi sting
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of fifteen (15) cabins * * *_ "

In Metolius I, we sustained one of petitioners' nine

assignnents of error and remanded the county's decision
because the decision | acked findings to establish conpliance
with two ordinance provisions, Jefferson County Zoning

Ordi nance (JCZO) 307(E) and 602(B). In Metolius 11, we

determned that the county's decision continued to |ack
findings of conpliance with sone requirenmnents of JCZO 307(E)
and 602(B). We also determned that the county had not
interpreted the requirenents of Jefferson County Devel opnent
Procedures Ordi nance (JCDPO) 9.1 and JCZO 605, which relate
to the duration of county approvals. In addition, we
determned the county erred by mking its supplenental
findings on remand w thout conducting a hearing to, at a
mninmum "allow the parties an opportunity to present
argunment based on the interpretations adopted by the county

on remand." Metolius Il at 594.

After conducting a hearing on remand, the county
adopted additional suppl enent al findings approving the
conditional use permt. This appeal follows.

FI RST ASSI GNMENT OF ERROR

Petitioners assign as error the county's continued
failure to adopt findings interpreting and establishing
conpliance with JCDPO 9.1 and JCZO 605. Petitioners argue
that under those provisions, the conditional use permt

originally approved by the county has expired because nore
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than one year has elapsed from the date of the original
| ocal approval.

JCDPO 9.1 states:

"DURATI ON OF APPROVAL. Al  lTand use approvals
shall be valid for a period of one year, unless a
| onger duration is granted as part of the
approval . The one year period shall run fromthe

date a | and use approval is no | onger appeal able.”
JCZO 605 states:

"TIME LIMT ON A PERMT FOR A CONDI TI ONAL USE.
Aut hori zation of a conditional use my be void
after one year or such |lesser time as the
authorization my specify unless substantial
construction has taken place. However, the
Pl anni ng Commi ssion nmay extend authorization for
an additional period not to exceed one year, on
request.”

During Metolius 11, intervenors argued that "it should

be clear that JCZO 605 and JCDPO 9.1 do not apply to |ocal
gover nment decisions, such as the one at issue, while they

are on appeal." Metolius Il at 594.1 Petitioners contend

ot herwi se, arguing that the "one year clock"” begins when
| ocal appeals are exhausted. Petitioners explain their
interpretation as foll ows:

"First, the one year period is a period to start
construction and construction may begin after a
final |ocal approval, notw thstanding any appeal
to LUBA. Second, the only other reference to
appeals in Article 9 is in JCDPO 9.2, and it
states that discretionary extensions of permts

Iwe do not have the benefit of either intervenors' or the county's
present analysis and argunent in our review of this case, since neither
filed a response brief.
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issued are 'not subject to appeal.’ Thi s
limtation necessarily refers to I|ocal appeals
only since the county cannot determne what is
appeal able to LUBA." Petition for Review 6.

In Metolius Il, we were required to remand the county's

decision for the county to interpret these provisions in the

first instance. See Weks v. City of Tillamok, 117 O App

449, 454, 844 P2d 914 (1992). Petitioners now argue that

"LUBA's holding on this issue in Metolius Il is law of the

case at this point. LUBA is bound to direct the County to
do what it has previously told the County to do." Petition
for Review 5. W can only surmse that petitioners'
underlying argunent is that we are bound in this review by

t he scope of review applicable when we deci ded Metolius 11.

We disagree with petitioners that we created any "l aw

of the case" by remanding the County's decision in Metolius

Il for an interpretation of the challenged provisions. At
the tinme Metolius Il was decided, we |acked authority to
interpret the county's code. See Metolius Il at 595, and

cases cited therein. Since then, ORS 197.829(2) has been
anmended to allow this Board to interpret |ocal provisions in
the first instance. Thus, we are no longer required to
remand decisions for interpretations when we are able to
make the necessary interpretation. Nor are we bound by our
application of caselaw which has been statutorily
superseded, sinmply because that caselaw applied when we
considered the issue previously. Qur review of this appea

is based on the current statute governing our scope of
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revi ew,

Petitioners' proposed interpretations of JCDPO 9.1 and
JCZO 605 are untenable. To require the applicant to
comence construction within one year of |ocal approval,
notw t hst andi ng subsequent appeals of that approval, would
require applicants for conditional use approvals to either
start construction w thout know ng whether their application
woul d be approved on appeal; or risk |oss of the approval if
appeal s extend beyond one year following the | ocal approval.
If an appeal is wultimtely successful, and the | ocal
approval IS overturned, an applicant who commences
construction to conply with the one-year requirenment would
have commenced, and possibly conpleted, illegal devel opnent.
Conversely, if wultimately unsuccessful appeals take nore
t han one year, but the applicant does not take the risk of
bui |l di ng wi thout final approval on appeal, when the approval
is final following the appeals, the approval is void for
failure to tinmely commence construction. Each of these
results is absurd. The only logical interpretation of these
provisions is that they require commencenent of construction
within one year of final approval, i.e., when an approval
can no |onger be appealed to any Ilocal or appellate
tribunal .

The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

Petitioners contend the county's decision continues to
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lack conpliance with JCZO 307(E)(3). That  provision

requi res that

"[t] he proposed use nust be in harnmony with the
natural environment and result in a m ni mrum nunber
of conflicts with existing devel opnent. "

A. Nati ve Pl ant Communities

In Metolius 11, we determned that the county's

deci sion included no findings

"identifying or analyzing the native plant
communities within the natural environment in the
surroundi ng area.” Metolius Il at 597.

In remanding for findings on this issue, we further

observed:

"[ E] vidence that the proposal would significantly
harm native plant comunities in the area is a
rel evant issue the county should have addressed in
its findings. * * * This is especially inportant
where, as here, the U S. Forest Service expressed
serious concerns with the proposal's inpacts on
the area's rare and native plant comunities.
Speci fically, t he u. S For est Service was
concerned that the proposed |andscaping would
introduce plants to the area that wuld have
del eterious effects on native and rare plant
comunities.” Id.

On remand, the county made the follow ng findings

establish conpliance with this criterion:

"LUBA required the County to identify and analyze
the native plant communities within the natural
envi ronnment and surrounding area pursuant to JCZO
307(E)(3) to determ ne that the proposed use wl

be in harnmony with the natural environnment and
result in a mninmum nunber of conflicts wth
exi sting devel opnent. The natural environnment is
that area located within a 250 foot radius of the
property lines at the subject property. The Board
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has previously found that the natural environnment
consi sted of open neadows, ponderosa pine trees
and deci duous trees. Further, the Board has found
that harmony, for purposes of this criterion,
means 'a devel opment which does not substantially
interfere with the natural environnent.'

"The applicant submtted a letter * * * wth
comments from * * * [the Forest Service district

ranger]. [ The district ranger] indicated which
pl ants the United States Forest Service would find
di sruptive to the native plant community. These

plants are identified as the spurred snapdragon,
t he Rocky Mountain iris, the Foxglove, and Chinese
rouses, birds eyes. Native plants in the area
consi st of open meadows, ponder osa pi nes,
deci duous trees, woody bushes and native grasses
and wild flowers. The applicant wll add
addi ti onal ponderosa pines, native deciduous
trees, woody bushes, native grasses and native
wild flowers.

"The applicant will also agree to the follow ng
condi tion of approval:

' The application shall not install non-native
plants identified by the United States Forest
Service as spurred snapdragon, Rocky Mountain
Iris, foxglove and Chinese rouses, birds
eyes.'

"k ox x % *" Record 17-18.

Petitioners assert the county's finding that native
pl ant communities wll be in harnony wth the natural
environnent is inadequate and not supported by substanti al
evidence in the record.?2 Specifically, petitioners contend

that the county has not established where the native plan

2\Whi |l e petitioners allege these findings |ack substantial evidence, they
provi de no contradictory evidence to undernine the evidence upon which the
county relied.
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resources exist on the subject property. According to
petitioners, in order to satisfy this standard, the county
must explain "where each of these resources currently exists
on the site, to what extent each wll be displaced by
devel opnent, and to what degree the displacenent wll be
made up by the applicant's addition of native plants to the
site." Petition for Review 10.

W do not read such expansive requirenments from the
| anguage of the JCZO 307(E)(3). The county's findings

respond to our remand order in Metolius Il, and are adequate

to establish conpliance with this criterion.
Thi s subassi gnnent of error is denied.
B. Vi sual Resources

In Metolius 11, we determined that the county's

findings regarding the site's visual resources were

"inadequate to describe the visual qualities that
conpose the natural environnment in the surrounding
area * * * pecause they do not adequately identify
the visual resources to enable the county to
det erm ne t he proposal 's i npact s on t hose
resources.” Metolius Il at 597.

On remand, the county made the following finding of
conpliance with the requirenment of JCzZO 307(E)(3) regarding

vi sual resources:

"The Board finds that the evidence denobnstrates
that visual resources in the surrounding area
consist of the native plant conmmunities described
above and nunmerous man-made structures. Al so
i ncluded (when viewed from the site, but outside
of the surrounding area) is the Metolius River,
Bl ack Butte and certain portions of the Cascade
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Mount ai n  Range. The proposed project has no
visual inpact on the Metolius River because it is
too far away and cannot be seen fromthe site, it
is not within the area, nor can any structure on
the site block views of the river. Mor eover,
existing trees and existing structures on the site
currently screen views of Black Butte from the
Site. Ther ef or e, t he proposal is no less
har noni ous than the existing site with the visua
character of the area.

"Some views of Black Butte can be seen from the
Suttl e-Sherman Road. Those views are nostly
bl ocked by existing trees. The proposal will not
add to any additional blockage of views of Black
Butte from Suttl e- Sher man Road.

"The views of ponderosa pines and other trees on
the site will be inproved by the addition of
ponder osa pines and other native plantings.

"The Board rejects the Opponents interpretation of
JCZO 307(E)(3) that the developnment nust be
"subordinate’ to the natural character of the

| andscape. JCZO 307(E)(3) requires that the
devel opment be in '"harnony' wth the natura
character. The Board previously interpreted the
wor d "har nony' and this interpretation was

unchal l enged in the previous LUBA appeal .
"x % x x"  Record 19.

According to petitioners, JCZO 307(E)(3) requires that

29 "with respect to each identified visual resource, the County

30 meke a finding that the proposed use wil

be in harmony with

31 the visual resource."” Petition for Review 11. Petitioners

32 <contend that the county has failed to make "the required

33 ultimte finding of conpliance” with this provision wth

34 regard to each visual resource on the site. Id

35 Petitioners also argue that the county has not addressed

36 what
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the Forest Service described as the "tunnel effect" of



a row of trees it desires to maintain along both sides of
Shuttl| e- Sher man Road, which borders the site to the north.

Petitioners' disagreenent with the county's findings
does not render those findings inadequate. The | anguage of
JCZO 307(E)(3) does not support petitioners' expansive
reading of it with regard to visual resources. Nor does
this provision mandate that in its evaluation of the visual
resources, the county nust maintain the Forest Service's
desired "tunnel effect"”™ along the northern boundary of
intervenor's property.

Petitioners also <challenge the ~county's findings
regarding the view of Black Butte from Suttl e-Sher man Road,
on the basis that they are not based on substantial evidence
in the record. Petitioners argue that because the proposed
accommodations will be both permanent and |arger than the
exi sting accommdations, the extent to which Black Butte is
bl ocked will be greater. Petitioners also argue that since
intervenors plan to add additional ponderosa pines to the
site, views of Black Butte wll be blocked from the
addi tional trees.

The | anguage of JCZO 307(E)(3) does not nandate that
devel opnent of this site preserve all views of Black Butte,
and the county's decision does not explain the extent to
which those limted views are relevant to conpliance wth
this provision. However, to the -extent the county's

findings address, as relevant, the inpact this devel opment
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will have on those views, the findings nust be based on
substantial evidence. Since petitioners have cited evidence
that appears to undermne the county's conclusion, and
neither the county nor intervenors have appeared in this
case to cite supporting evidence, we  nust sustain
petitioners' allegation that these findings |ack substanti al
evi dence.

Thi s subassi gnnent of error is sustained, in part.

C. Alr Quality

In Metolius 11, we determned the county's findings

were inadequate to address petitioners' argunents that
firepl aces, which the county determned required no
restrictions, would burn more frequently during the w nter
nonths when air inversions are common in the area, thus
inmpairing air quality. On remand, the county relied on a

consultant's letter to conclude, essentially, that the

fireplaces will be used infrequently, and that the addition
of 15 fireplaces on air quality will be "indistinguishably
mnimal." Record 20. Petitioners challenge the adequacy of

t hese findings and the evidence upon which they are based.

The findings do not explain the bases for the
consultant's summary conclusions regarding the inpact of
fireplaces on air quality, and we are cited to no evidence
in the record to substantiate those conclusions. The county
has not adequately addressed this factor.

Thi s subassignment of error is sustained.
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The second assi gnnment of error is sustained, in part.
THI RD ASSI GNMENT OF ERROR

In Metolius Il, we determned the county had not

established conpliance wth JCZO 602(B), because the
findings did not "adequately describe the size and inpact of
the proposal and [did] not attenpt to describe its operating

characteristics at all." Metolius Il at 599. JCZO 602( B)

st ates:

"Taking into account |ocation, size, design and
operation characteristics, the proposal wll have
a mniml adverse inpact on the (a) livability,
(b) wvalue, and (c) appropriate developnent of
abutting properties and the surrounding area
conpared to the inpact of developnent that is
permtted outright."

We determned that it was not possible for the county "to
determ ne the proposal's conpliance with JCZO 602(B) w t hout
first describing these characteristics as the starting place
for the analysis."” 1d.3

On remand, the county adopted findings of conpliance

with JCZO 602(B). Petitioners challenge those findings in

3We nmde a similar finding in Metolius |, where we noted that

"adequate findings to support determ nations of conpliance with
JCZO 602(B) require the county to identify a particular area
for consideration; identify the livability characteristics of
that area, determine the value and appropriate devel opment of
both properties abutting the subject property and in the
identified area; and deternine the proposal's inpacts on those
features and characteristics. The county nust deternine the
proposal will result in no nore than a nmininmal adverse inpact
on the livability, value and appropriate devel opnent of the
identified area, when conpared to the inpacts of the
devel opnent permitted outright." Metolius | at 424.
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several r espects.

A. I nterpretation of "Devel opnent Permtted Qutright”
On remand from Metolius 11, the county adopted a new
interpretation of "developnent permtted outright" for
pur poses of the conparison required by JCZO 602(B). In its
deci sion appealed in Metolius Il, the county determ ned that
"devel opnent permtted outright” includes the outright

permtted uses |listed under JCZO 307(A).4 On remand, the
county revised this interpretation, finding that the uses

listed in JCZO 307(A) are not "devel opnent” as that termis

4JCZO 307(A) lists uses pernmitted outright in the CSRR zone as fol | ows:

"A. Uses Permitted outright: In a CSRR Zone, the follow ng
uses are permitted outright:

" 1. Crop Cultivation or farm gardens, and the keeping
of donestic animals subject to the restrictions in
Section 407.

"B. Uses Pernmitted Subject to Siting Standards:

"I'n a CSRR Zone, the follow ng uses are permtted subject
to the siting standards listed in Subsection D of this
Secti on.

" 1. One single-fam |y dwel ling.
"2. One dupl ex.

"3. One mobile honme subject to Section 408 of this
Or di nance.

"4, Subdi vision or Planned Unit Devel opnent subject to
provisions of the Subdivision and Partitioning
Ordi nance for Jefferson County.

"5, Par k, pl aygr ound, comunity center owned and
operated by governmental agency or non-profit
comunity organization."
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used in JCZO 602(B), but rather sinply "uses." The county

further found:

"The term 'devel opnent’' is undefined. The Board
interprets the term 'devel opment’ as used in JCZO
602(B) to nean the uses permitted outright subject
to siting standards in JCZO 307(B)(1)-(8). Thi s
is because 'devel opment’' neans the requirenment for
or addition of structures making a material change
in the use of | and.

"The Board rejects the Opponents' argunent that
crop cultivation and the keeping of animals are
devel opnent for two reasons. First, there is
not hing inherent in either crop cultivation or the
keeping of animals that requires structures.
Mor eover, the keeping of animals does not require
a material change in |and. Crop cultivation also
fails to make a material change in |and because it
is sinply the addition of vegetation. The Board
finds that this does not constitute a material
change in the use of |and.

"The Board also finds that the application wll
have a mninmal adverse inpact on the surrounding
area conpared to the inpact of devel opment that is
permtted outright (the devel opnent listed in JCZO

307(B)(1)-(8)). O her devel opnent t hat i's
permtted outright includes nonconform ng uses
pursuant to JCZO 501(A)(1)." Record 22.

Petitioners challenge the county's new interpretation
Petitioners argue that, contrary to the county's finding
the JCZO does define "devel opnent,” as any "man-nmade change
to inproved or uninproved real estate." JCZO 105. According
to petitioners, by definition this "expressly" includes the
"crop cultivation and keeping of animls" under JCZO 307(A),
whi ch the county finds to be uses, rather than devel opnment.

VWile the county may have erred in its statenment that

"devel opment” is undefined, we do not read the scope of the
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definition of "developnent"” as broadly as do petitioners.
There is nothing in the definition of "developnent"” that
woul d conpel a conclusion that devel opnent nust include crop
cultivation and the keeping of animals. Moreover, given the
consi derabl e deference granted to |ocal interpretations of
| ocal ordinances, unless the county's interpretation is
clearly wrong, we nust defer to it. In this case, the
county's interpretation that the "uses" permtted under JCZO
307(A) are distinct from the "devel opnent” permtted under
JCZO 307(B)(1)-(8) is not clearly wong. Thus, we wll
defer to the county's interpretation that, under JCZO 602 it
must conpare the proposed use to devel opnent permtted under
JCZO 307(B)(1)-(8).
Thi s subassi gnnent of error is denied.

B. I nterpretation and Conparison of Nonconform ng Use
as Devel opment Permtted Qutright.

Petitioners next challenge the county's interpretation
of "devel opnment that is permtted outright” for purposes of
evaluating the inpacts of the proposed use to include
exi sting nonconform ng uses.

Petitioners argue that the county's interpretation that
a nonconformng use is permtted outright by the code "is
contrary to the |anguage of the code, inconsistent with the
purpose of the code and its wunderlying policy, and also
contrary to the state statutes that the code inplenments. A
nonconform ng use is the antithesis of devel opnent that is

permtted outright.” Petition for Review at 24.

Page 16
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The county does not explain its interpretation of why a
nonconform ng use can be considered developnent permtted
outright. We agree with petitioners that the county's
summary interpretation is clearly wong.

Petitioners also argue that even if the existing use
could be a basis for conparison, the county's findings that
t he proposed use will be no nore intense than the existing
use are inadequate and not based on substantial evidence
Since we reject the county's interpretation that the
exi sting nonconformng use is devel opnent perm tted outright
for purposes of conparison required by JCZO 602, we need not
reach these additional argunents.

Thi s subassi gnnent of error is sustained.

C. I nterpretation of Mniml Adverse | npact

The county interprets "m niml adverse inpact," as that
termis applied in JCZO 602(B), as foll ows:

"The Board interprets 'mniml adverse inpact' to
include a recognition of existing inmpacts fromthe
existing wuse, regardless of its nonconform ng
status, as a baseline for the required conparison.
The existing use consists of 30 recreational

vehicle parking spaces, a 6-unit not el , a
manager's residence and assorted out buildings.”
Record 23.

Petitioners contend the county's interpretation is contrary
to and msinterprets the requirements of JCZO 602.

We nust affirm the county's interpretation of its own
| and use regulation unless it is contrary to the express

| anguage or purpose of the regulation. ORS 197.829(1)(a)
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and (b). Accordi ngly, we defer to the county's
interpretation unless we determne it to be "clearly wong"
or "so wong as to be beyond col orabl e defense." Zippel V.

Josephi ne County, 128 Or App 458, 461, 876 P2d 854, rev den

320 O 272 (1994). In this case, the county's
interpretation of the "mnimal adverse inpact" evaluation
requi red under JCZO 602(B) is contrary to the |anguage of
t hat provision. By its terns, JCZO 602(B) requires the
conparison to be between the proposed use and "devel opnent
that is permtted outright,” not between the proposed use
and existing devel opnent. The county's interpretation is
clearly wong.

Thi s subassi gnnent of error is sustained.

D. Conpari son of | npacts

Petitioners challenge the county's conparison of
i npacts under JCZO 602 on the basis that the county used an
"erroneous baseline” for inpacts. Since the required
conparison is between the proposed use and devel opnent
permtted outright, not existing devel opnent, we agree wth
petitioners that the county's baseline for conparison is
erroneous, and the findings mde in reliance on that
conparison are inadequate to establish conpliance with JCZO
602.

Thi s subassignment of error is sustained.

The third assignment of error is sustained, in part.
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FOURTH ASSI GNMENT OF ERROR

Petitioners allege that the county m sapplied the |aw,
and made inadequate findings not supported by substanti al
evidence when it determned that the existing use is a
| awf ul nonconform ng use.

It appears that, in response to petitioners' contrary
al l egations, the county made findings that the existing use
is a lawful nonconform ng use. However, a nonconform ng use
determ nation is not at issue in this case. These findings
are not rel evant to the evaluation of the subject
condi tional use application.

To the extent the <county's findings purport to
determne the l|lawfulness of the existing use, we sustain
this assignnent of error. However, we make no determ nation
on the nerits of whether the county could, in an application
for a nonconform ng use determ nation, find the existing use
to be a | awful nonconform ng use.

The fourth assignnent of error is sustained.

The county's decision is remanded.
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