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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SAM M CRARY
Petitioner,

VS. LUBA No. 95-213

CI TY OF TALENT, FI NAL OPI NI ON
AND ORDER
Respondent ,
( MEMORANDUM OPI NI ON)
and ORS 197.835(16)

KANZELMAN CONSTRUCTI ON,

N N N N N N N N N N N N N N

| nt ervenor - Respondent . )

Appeal from City of Talent.

Sam McCrary, Talent, filed the petition for review and
argued on his own behal f.

No appearance by respondent.

Richard H Berman, Medford, filed the response brief
and argued on behalf of intervenor-respondent. Wth him on
the brief was Blackhurst, Hornecker, Hassen & Ervin B.
Hogan.

GUSTAFSON, Referee; HANNA, Referee, participated in the
deci si on.

AFFI RVED 05/ 08/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the city's approval of a subdivision
application.
MOTI ON TO | NTERVENE

Kanzel man Construction (intervenor), the applicant
bel ow, noves to intervene on the side of respondent. There
is no objection to the notion, and it is allowed.
Dl SCUSSI ON

This 1is petitioner's second appeal of the city's
approval of intervenor's subdivision application. I n

McCrary v. City of Talent, 29 O LUBA 110 (1995, we

remanded the city's approval because the city failed to
i nterpret sever al conpr ehensi ve pl an and or di nance
provi sions, which petitioner alleged to be applicable to the
chal | enged decision. W also determ ned the city's findings
were inadequate to establish conpliance wth «certain
criteri a. On remand, the <city provided the required
interpretations and findi ngs.

In this appeal, petitioner disagrees with several of
the city's interpretations and findings. Despite his
di sagreenent, petitioner has not established that the city's
interpretations are clearly wong or that the findings are
not adequate or supported by substanti al evi dence.
Petitioner has provided no basis for remand or reversal of

the city's decision.

Page 2



o N oo o B~ w N P

11
12

13
14
15
16
17
18
19
20
21
22
23
24
25
26

27
28

One argunent warrants comment, however. Petitioner
argues the city inproperly transferred the responsibility to
address wildlife habitat to another entity by requiring, as
a condition of approval, that the applicant conduct a
wet |l and inventory and mtigation plan, subject to review and
approval by the Division of State Lands (DSL). The specific
conprehensive plan provision to which petitioner assigns

error is Ch. V, |Issue No. 6.E, which states

"It is the policy of the City of Talent to
pr ot ect, manage and avoid urbanization and
destructive alterations of known wldlife habitat
and resource | ands."

The extent to which the city determned this plan
policy to be a mandatory approval criterion is unclear. The
city's subdivision approval will not cause the urbanization
of this site. Rat her, since the site is zoned R 1-8 (urban
|l ow density residential), the determnation that it 1is
appropriate for an urban |evel of devel opnent has already
been nmade. Because of its wurban residential zoning, the
city has also previously determ ned that the subject site is
not resource | and. Nor did the city find this site to be a
known wildlife habitat. It did, however, rely on this
policy when it found that petitioner had submtted
sufficient factual evidence to warrant a requirenent that
t he applicant evaluate whether the site contains wetlands.

It thus made the follow ng finding:

"The Counci | recogni zed t hat wet | ands are
regulated by * * * [DSL] and that it is illegal to

Page 3



O©oO~NO U, WNE

destr oy wet | ands wi t hout DSL perm t and

appropriate mtigation. The Counci | al so
recogni zed that DSL is nore able to evaluate the
issue of wetlands than is this Council, and
therefore found that the above policy wll be

adequately nmet for the purposes of prelimnary
subdi vi si on approval if Applicant is required to
perform a wetland inventory by an exert in the
field, and if DSL either 1) determ nes that no

wetland fill permt is necessary or 2) issues a
fill perm t subj ect to mtigation neasures
acceptable to DSL. The Council t herefore

condi ti oned approval wupon the following, to be
verified in witing prior to final subdivision
approval :

"i) Applicant shall have a wetland expert
i nventory the subject property; and

"i1) Based wupon that inventory, DSL shall
determ ne that either 1) no wetland fill
permt s necessary to construct the
subdi vision, or 2) a wetlands mtigation
pl an accept abl e to DSL has been

submtted.” Record 3.
As the council recognized, regulation of wetlands is
within DSL's jurisdiction. Wth or wthout the condition

i nposed by the city, developnent of any wetlands area w il
require a permt fromDSL. To the extent the city erred in
relying on its conprehensive plan policy to require an
inventory, such error is harmess. To the extent petitioner
argues the city incorrectly interpreted this policy by
failing to require additional scrutiny of this site, we
di sagr ee.

The city's decision is affirned.
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