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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

FRI ENDS OF | NDI AN FORD, HOWARD )
PAI NE, and MARET PAJUTEE, )
)
Petitioners, )
)
VS. )
) LUBA No. 95-247
DESCHUTES COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
RI CHARD MOONEY and SHARON MOONEY, )
)
| nt ervenor s- Respondent. )

Appeal from Deschutes County.

Daniel J. Stotter, Eugene, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Bahr & Stotter Law Offices.

Bruce W White, Assistant County Counsel, Bend, filed a
response brief and argued on behalf of respondent.

Robert S. Lovlien, Bend, filed a response brief and
argued on behalf of intervenors-respondent. Wth himon the
brief was Bryant, Lovlien & Jarvis.

GUSTAFSON, Referee; HANNA, Referee, participated in the
deci si on.

AFFI RVED 05/ 31/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners appeal the county's approval of a mnor
partition application.
MOTI ON TO | NTERVENE

Ri chard and Sharon Mooney (intervenors), the applicants
bel ow, nmove to intervene on the side of respondent. There
is no opposition to the notion, and it is all owed.
FACTS

I ntervenors applied to the county to partition their
38.57-acre parcel into three |ots. The property is
desi gnated Rural Resi dent i al and zoned RR-10 (rural
residential, 10-acre mninum, and with the exception of a
barn and a single septic system is presently undevel oped.
The property is bisected by Indian Ford Creek. It is not
within a floodplain mapped by the Federal Emer gency
Managenent Agency (FEMA), nor is it in the county's
fl oodplain overlay zone. Surroundi ng properties are
devel oped with residences, consistent with the RR-10 zone.

The county hearings officer denied intervenor's
application on the basis that intervenors had not
denonstrated the parcels could accompbdate on-site sewage
di sposal . I ntervenors appealed that denial to the board of
county comm ssioners (board), arguing that the hearings
officer erred in requiring evidence of the suitability of

each parcel for on-site sewage disposal prior to tentative
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pl at approval. The board chose to consider the appeal
because, while it agreed that a determnation of the
suitability of the site for on-site sewage was necessary
prior to tentative plat approval, this finding differed from
the staff's past interpretation that suitability of a site
for on-site sewage disposal was not necessary until fina
pl at approval .1

The board conducted a de novo hearing on June 14, 1995.
At the close of that hearing, an opponent to the proposal
requested that the record remain open for seven days.
During that seven-day period, intervenors requested that the
record remain open to allow them to submt septic system
evaluations for the two additional Ilots created by the
proposed partition. The board granted the request, and | eft
the record open until July 7, 1995 for intervenors to submt
the required evaluations, and until July 14, 1995, for other
parties to respond. On July 6, 1995, intervenors submtted
septic system evaluations from the Deschutes County Health
Division for the two additional lots. Petitioners submtted
no response to those eval uations.

The county adopted findings approving intervenors'
application on Novenber 22, 1995. This appeal followed.
FI RST ASSI GNVENT OF ERROR

Petitioners contend the county erred by failing to

1Consideration of appeals to the board is discretionary under the
county's code.

Page 3



~N~ oo o~ WO N

© 00

10

11
12
13
14
15

16
17
18
19
20
21
22

consi der applicable standards for floodplain and natural
hazard protection. Speci fically, petitioners argue
Deschutes County Code (DCC) 17.22.050(5) requires an
evaluation of the natural hazards associated wth the
property's location in a floodplain before the county can
find that the property is suited for the intended use.

DCC 17.22.050(5) states:

"No application for partition shall be approved
unl ess the follow ng requirenents are net:

"x % *x * %

"(5) Each parcel iIs suited for the use
intended or offered, <considering the
size of the parcels, natural hazards,
and topography and access.™ (Enmphasi s
added.)

Petitioners argue that even though the property is not
in a designated floodplain area, it is nonetheless in a "de
facto fl oodplain area" which constitutes a "natural hazards"”
area for purposes of DCC 17.22.050(5). Petitioners also
argue it is inconsistent with DCC 18.96.020(2) "that de
facto fl oodplains, which were never reviewed by FEMA are

not included within the Deschutes County Flood Plain Zone."2

2pCC 18. 96. 020 states:

"x % % * %

"The Flood Plain Zone shall include all areas designated as
'Base Flood' areas by the Flood Insurance Study for Deschutes
County. When base flood elevation data has not been provided
in the flood insurance study, the Planning Division wll
obtain, review and reasonably utilize any base flood el evation
or floodway data available from federal, state or other
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We address petitioners' second argunent first. The
county specifically determ ned that DCC 18. 96 does not apply

to the subject property, finding as follows:

"The Board finds that the opponents have
m sconstrued the ordinance. The Board finds that
the flood plain zone is |limted to those areas
delineated by the [Flood |Insurance Rate Maps] FIRM
as being special flood hazard areas inundated by
100-year fl oodi ng. Because the subject property
is not located within any 100-year flood plain
area mapped in any adopted FIRM map, the Board
finds that the subject property is not subject to
t he provisions of 18.96.

"The Board finds that the scope of the second
sentence of D.C.C. 18.96.020(2) [sic] is limted
to apply only to a subset of areas described in
the first sentence of that provision. The Board
finds that the intent of this |l|anguage is to
recogni ze that there are areas included and mapped
as special flood hazard areas in the FEMA study,
for which conplete evaluation of flood data were
not developed and for which such interpretation
m ght be needed in applying particular provisions
of the zoning ordinance. The Board finds that the

| anguage, itself, suggests such an
interpretation.” Record 12.
W will affirm the county's interpretation of its own

regul ati ons, unless those provisions are contrary to their
express |anguage, or are clearly wong. ORS 197.829(1);
Zi ppel v. Josephine County, 128 Or App 458, 461, 876 P2d 854

(1994). See Clark v. Jackson County, 313 O 508, 836 P2d

710 (1992). In this instance, the county's interpretation
sources, in determning the Ilocation of a floodplain or
fl oodway. "

Nei t her our copy of the DCC, nor the copy of DCC 18.96.020 appended to
petitioners' brief contains a subsection (2).
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is correct.

The subject property is not within the floodplain zone.
That petitioners believe the property is within a de facto
fl oodplain does not nmake it part of the floodplain zone
I ntervenors' application is based upon the current zoni ng of
the property, not on the zoning petitioners believe is
appropri at e. Petitioners cannot collaterally attack the
zoning of the subject property through this partition

application. M ssion Bottom Assoc. v. Marion County, 29 O

LUBA 281, 291, aff'd 136 Or App 275 (1995). The county
correctly concluded that the provisions of DCC 18.96.020
whi ch apply only to properties located within the floodpl ain
zone, do not apply to the chall enged deci sion.3

In their first argunent, petitioners suggests that,
regardl ess of the zoning, the fact that the property is in a
de facto floodplain makes it a natural hazard, requiring
findings under DCC 17.22.020(5). The county responds that
petitioners did not raise this issue wth sufficient
specificity during the |ocal proceedings and, therefore,
have waived their right to raise in in this appeal

Petitioners do not refer us to the record where this iIssue

3petitioners also argue that the county erred by not requiring
intervenors to obtain a conditional use permt pursuant to DCC
18.96. 060(C), which provides that "[n]o subdivision or partition shall be
al l oned which creates the potential for additional residential dwellings in
the flood plain." Since DCC Ch. 18.96 addresses only activities within the
Fl ood Pl ain Zone, and the subject property is not in the floodplain zone,
DCC 19. 96. 060(C) does not apply to this application.
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was raised bel ow Rat her, at oral argunent, petitioner
responded that during the |ocal proceedings, the county
violated one or nore provisions of ORS 197.763, thereby
excusing petitioners from any requirenent to raise issues
before the county bef ore raising them on appeal .
Petitioners rely on ORS 197.835(2)(a) (1993 Edition), in
whi ch any violation of ORS 197.763 relieved petitioners from
the "raise it or waive it" requirement of ORS 197.835(2).
ORS 197.835(2)(b) (1995 Edition) now requires a relationship
between the error and the allegation raised. That anmendnent
becane effective on Septenmber 12, 1995, and we have
determned that it applies to all appeals filed subsequent

to that date. Ransay v. Linn County, 30 Or LUBA __ (LUBA

No. 94-202, January 5, 1996). Petitioners have not
established that the purported violations of ORS 197.763
related to the new i ssue petitioners now seek to raise.

Since petitioners have neither established that they
raised this issue during the |ocal proceedi ngs, nor
established a violation of ORS 197.763 related to the issue
they now wish to raise, they have waived their right to
raise this issue for the first tinme in this appeal.*

The first assignnment of error is denied.

4Moreover, even if petitioners had raised this issue below, we agree
with the county and intervenors that DCC 17.22.050 does not require
findi ngs regarding fl oodplain natural hazards.
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SECOND ASSI GNMENT OF ERROR

Petitioners challenge the county's process in allow ng
intervenors to provide septic system evaluations after the
final hearing on this matter.

Petitioners first contend the county violated DCC
17.36.170 by allowing intervenors to provide their septic
system evaluations after the initial application was

submtted. DCC 17.36.170 requires that

"[a]l ny problens posed by soil structure and water
table and related to sewage disposal by septic
tank shall be addressed and resolved in the
applicant's initial plan.”

Petitioners argue this section mandates that the
applicants' septic system evaluations were required to be
part of the initial application, and that the county erred
in allowng intervenors to provide this information after
the application was submtted. W disagree. DCC 17.36.170
requires the applicant to address and resolve relevant

issues with the initial plan, not the initial application

Nothing in the |anguage of that provision precludes an
applicant from supplenenting the information provided with
the application in order to adequately address and resolve
i ssues regarding septic systemfeasibility prior to approval
of the initial plan.

Petitioners also argue the county's procedures viol ated
DCC 17.12.050(B) because the planning director did not

solicit coments regarding the septic system eval uations

Page 8



=

o O~NOOTRWN

N NNN R R R R R R R R R R
W N RBP O © 0O N o O M W N B O

fromthe appropriate agencies. DCC 17.12.050(B) states:

"Before making an admnistrative decision on a
subdi vi sion or partition application, the Planning
Director shall solicit coments on the proposal
from the Director of Public Wrks, the County
Envi ronmental Health Division, and representatives
of any other appropriate county, city, state or
f ederal agency."”

The essence of petitioners' argunent 1is that DCC
17.12.050(B) requires the planning director to solicit
comments regarding the septic system evaluations from each
agency from which coments on the application had been
previously solicited. Petitioners are incorrect.

DCC 17.12.050(B) does not apply to the review of this
appl i cati on. By its ternms, it applies only to subdivisions
and partitions reviewed adm nistratively by the planning
director.>®

Finally, petitioners argue that by allow ng intervenors
to submt the analysis after the hearing, petitioners’
pr ocedur al rights were substantially violated because
petitioners had only seven days to respond to the
eval uati ons without the benefit of other agencies' potential

responses to them Petitioners' only explanation as to why

5DCC 17.12.050(C) applies to subdivision and partition applications
referred by the planning director for review by the hearings officer and
requires the planning director to solicit conments "before referring to the
hearings officer and conmpleting the staff report.” (Enmphasi s added.)
Petitioners did not appeal the county's conpliance with this provision.
Mor eover, even if it had been properly appealed, this provision does not
mandate that the planning director solicit additional comments regarding
suppl emental information subnmtted on appeal to the board.
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they were unable to respond to the evaluations within seven
days is that, during the hearings process, they relied on
the advice and responses of other responding agencies to
formtheir own analysis. Since other agencies were not sent
the septic system evaluations, and therefore did not have
t he opportunity to respond to them petitioners argue they
were unable to evaluate potential problens with them

Petitioners have not established that their procedura
rights were violated by the process used by the county to
allow intervenors to provide the required septic system
eval uati ons. Petitioners were provided time to respond to
t he study, and had the benefit of the analysis of the health
di vision, as the agency with expertise over the eval uations.
Petitioners did not have a procedural or substantive "right"
to the responses of other agencies in order to form their
reaction to the study.

The second assi gnnent of error is denied.
THI RD ASSI GNVENT OF ERROR

DCC 17.22.020(A) (1) requires that petitioners conply
with applicable conprehensive plan policies. Petitioners
contend the county failed to consider the follow ng | and use
standards regarding water quality and quantity, which
petitioners argue are applicable to the <challenged
partition:

Deschutes County Conprehensive Plan (plan) Water

Resources Goal 1, which states:
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"To maintain existing water supplies at present
quality and quantity."

Pl an Water Resources Policy 10, which states:

"Any project that would endanger the purity of
| ocal ground wat er shal | be vi gor ously
di scour aged. "

Pl an Natural Hazard Policy 6, which states:

"Plans (public and private) shall consider and
reflect the effect of drought on the proposed
projects.”

The county asserts petitioners did not raise the
applicability of Wat er Resour ces Pol i cy 10 bel ow.
Petitioners do not either cite to the record where it was
rai sed, or establish a violation of ORS 197.763 related to
the issue they wish to raise. Therefore, petitioners have
wai ved their right to raise issues regarding that policy for
the first tinme here.

Wth regard to the other challenges, both the county
and intervenors acknow edge no findings were nade regarding
the applicability of those provisions, but argue that
neither of these is a mandatory review criterion for
approval of the proposed partition.

Petitioners have not est abl i shed t hat t hese
conprehensive plan policies apply to the chall enged three-
| ot partition. The subject property is designated for rura
residential devel opnent. Yet, the scope of the inquiry
urged by petitioners suggests a desire to revisit the policy

deci sions made when this property was designhated and zoned
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for rural residential devel opnent. However, regardl ess of
the questions petitioners may now have regarding the
appropri ateness of residential developnment on the subject
parcel, a quasi-judicial land use application is not the
forum in which these policy questions are appropriately
addr essed. Rat her, this application nust be viewed w thin
the context of the present zoning, and the uses determ ned
to be appropriate at the time the policies of the
conprehensive plan were applied to this property. Thus,
whi | e DCC 17.22.020(A) (1) requires conpl i ance W th

applicabl e conprehensive plan policies, the applicability of

particular policies to this partition application is framed
by the policy decisions previously made to allow rural
residential devel opnent on this and nei ghboring properties.
Under ORS 197.829(2), in the absence of |ocal findings,
this Board may interpret the applicability of the chall enged

provisions in the first instance. See Canby Quality of Life

v. City of Canby, 30 Or LUBA __ (LUBA No. 95-059, OCctober

31, 1995). W find no error in the county's failure to
consi der Water Resources Goal 1 or Natural Hazard Policy 6
as applicable to an individual, t hree-1 ot partition
application.

The third assignnment of error is denied.
FOURTH ASSI GNMENT OF ERROR

Petitioners contend the county erred by failing to

consi der what petitioners consider to be applicable | and use
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criteria for protection of riparian natural resources and
wldlife. The <criteria petitioners consider applicable
i ncl ude:

Deschutes River Corridor WIldlife Policy No. 2 which

st at es:

"Deschutes County, in cooperation with ODFW USFS
shall consider wetlands habitat due to their
scarcity and unique characteristics to serve a
range of wildlife species and shall protect them
Modi fication/alteration of these areas may only be
permtted in uni que si tuations and af ter
consultation with ODFW "

Deschutes River Corridor WIldlife Policy No. 4, which

st at es:

"Deschutes County, in cooperation with the USFS
and ODFW shal | pr ot ect and enhance | ands
containing wildlife habitat."

Rural Devel opnent Policy No. 15, which states:

"Construction on open lands shall be in a nmanner
least intrusive to the aesthetic and natural
character of those I|ands and neighboring | ands
(fences and access roads shall not be considered
structures.)"

Open Space Policy No. 10, which states:

"As part of subdivision or other devel opnment
review the County shall consider the inpact of the
proposal on the air, water, scenic and natural

resources of the County. Specific Criteria for
such review should be devel oped. Conpatibility of
the developnment wth those resources shall be

required as deenmed appropriate at the tine given
the inportance of those resources to the County
whil e considering the public need for the proposed
devel opnent. " (Enphasi s added.)

Wth regard to Open Space Policy 10, the county
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responds that it did adopt findings establishing that this
policy S I nappl i cabl e to t he pr oposed partition.
Petitioners do not chall enge those findings.

Wth regard to the other challenged policies, both
intervenor and the county respond that petitioners did not
raise the applicability of any of these policies wth
sufficient specificity to afford the county an opportunity
to respond. While it appears that general issues
regarding riparian resources and wildlife were raised bel ow,
petitioners have not cited to any portion of the record
where the applicability of these policies was raised.
Nei t her have petitioners established a violation of ORS
197.763 related to the issues they wsh to raise
Therefore, petitioners cannot raise those issues here.®

The fourth assignment of error is denied.

FI FTH ASSI GNMENT OF ERROR

Petitioners assign as error the county's failure to
consider the following plan policy regarding school
capacity:

"In light of existing problenms wth providing

6Moreover, even if they had been raised, these conprehensive plan goals
and policies provide policy direction and guidance to the county for
purposes of inplenentation of specific devel opnent regul ations. Wile they
were applicable when the county determned to designate and zone the
subj ect property, and neighboring properties, for residential devel opnent,
their | anguage does not indicate the county's intent to apply themdirectly
to a quasi-judicial application for a three-lot partition. Petitioners'
desire to revisit the county's policy decisions does not render these
policies applicable.
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school facilities all new devel opnent shall be

reviewed for its inmpact on schools. Subst anti al
expansi on of school bus rout es shal | be
di scouraged, and the County shall require the

dedi cation of adequate l|land for new schools
required to neet the needs generated by major new

devel opnment s. In addition, the County shal
consi der designating appropriate County |ands for
schools.” Public Facilities Policy 23.

Petitioners argue the county erred by failing to apply this
provi sion, presumably for the purpose of evaluating the
i npact on schools of the two additional dwellings which
woul d be facilitated through the proposed partition.”’

Petitioners are correct that the county did not apply
this policy to the proposed partition. However, petitioners
do not establish that any concern has been raised regarding
the ability of the school system to accommopdate students
from the two honmes this proposal would facilitate.
I ntervenors note that the school district was advised of the
proposal and had no comment.

While this conprehensive plan policy may be couched in

mandat ory ternms, we discern no approval standard mandated by

it. Rat her, the focus of the policy appears to be on how
the county will respond to needs for schools generated by
new devel opnent. In the case of "mmjor new devel opnents,"

"Intervenors contend this policy was not raised with sufficient
specificity to permit petitioners to challenge it here. However, while
intervenors may argue on the nerits that the issue was not sufficiently
presented to conpel the county to find this policy applicable, petitioners
poi nt out that the applicability of Policy 23 was raised verbatimat Record
167.
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t hat response would include requiring dedication of |and
needed for new schools. The proposed three-lot partition is
not "maj or" devel opnent.

W find no error in the county's failure to address
this policy.8
SI XTH ASSI GNMENT OF ERROR

Petitioners challenge the county's conpliance wth
conpr ehensi ve pl an and or di nance provi si ons whi ch
petitioners argue require findings regarding fire risk and
fire protection measures. Specifically, petitioners argue
the county erred in failing to adopt findings of conpliance

with Fire Policies 29 and 30.° Petitioners also allege

8MVoreover, even if this policy could be read to inpose an approval
standard applicable to this individual partition application, given the
lack of any indication from the school district that this partition would
cause any concern regardi ng the adequacy of school facilities, the county's
failure to address it would provide no basis for remand.

9Fire Policies 29 and 30 state:

"29. Hydrant spacing should not exceed 1000 feed with m ni mum
fire flow of 500 gallons per mnmnute on subdivisions or
devel opnents with a population density of 2 or less single
famly units per acre; on subdivisions or devel opnents where
popul ation density exceeds two single family dwellings per
acre, hydrant spacing should not exceed 500 feet with a m ni mum

fire flow of 750 gallons per nminute. VWhere structural
considerations warrant, additional requi renents should be
consi der ed. Urbani zing area standards shall be those of the
i ncorporated city. In rural fire protection districts final
determ nation of standards will be made after discussion with
the F.R P. D

"30. Water source or storage shall have a capacity to support
the required fire flow for a period of two hours in addition to
maxi mum dai ly flow requirements for other consumer uses. Refer
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i ntervenors' application was deficient for failure to
include a statenent regarding fire protection and access, as
required by DCC 17.202.010(B)(5). That filing requirenent

st at es:

"B. The tentative pl an shal | I ncl ude t he
foll ow ng:

"x % *x * %

"5. A statenent regarding contenplated water
supply, telephone and electric service
sewage disposal, fire protection and
access, etc. * * *

mk ok ok k k

The requirenents of DCC 17.22.010, identified as
"filing procedures and requirenents,” are not stated as
approval criteria; rather, they are the list of itenms to be
included in the tentative plan in order to facilitate review
under the approval standards identified in DCC 17.22.020,
"Requi renments for approval." Since the filing requirenent
of DCC 17.22.010(5) is not an approval criterion, we find no
error in the county's decision based on intervenors
apparent failure to identify "contenplated * * * fire
protection and access" in the tentative plan initially
submtted to the county.

Mor eover, the county was able to evaluate the proposa
to determ ne that adequate fire protection and access would

be avail abl e. Under the approval criteria of DCC 17.22.020

to 'Water Supply Systens for Rural Fire Protection.' NFPA
Pamphl et #1231, 1975." (Enphasis added.)
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is the requirenent of DCC 17.22.020(A)(6) that

"[a]ll required wutilities, public services and
facilities are available and adequate and are
proposed to be provided by the [applicant].”

I n fi ndi ng t hat i ntervenors conplied with DCC
17.22.020(A)(6), the county stated:

"The Sisters/Canp Sherman Fire District has

responded that the Applicant will be required to
supply a year-round water supply for fire
suppressi on, including fire safety and road

standards. * * *"

The Fire District response consists of 16 standards
necessary for fire protection and access, all of which are
made conditions of approval.

The county did not specifically identify policies 29
and 30 in finding that adequate fire protection and access
could be made avail abl e. However, the 16 conditions, which
the fire marshal determ ned necessary for the proposed
partition, address the substance of policies 29 and 30.
G ven the express statenent in policy 29 that "[i]n rura
fire protection districts final determ nation of standards
will be made after discussion with the RF.P.D.," to the
extent the policies may apply to individual partition
applications, adoption of the standards |isted by the fire
departnment as conditions of approval establishes conpliance
with the express | anguage of those policies.

The sixth assignnment of error is denied.

SEVENTH ASSI GNMENT OF ERROR

Petitioners contend the county erred by failing to
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1 consider applicable land use criteria regarding inpacts to
2 public access easenents. DCC 17.22.020(A)(2) requires

3 finding that the proposed partition "does not conflict

4 existing public access easenents within or adjacent to the
5 partition.” The easenent to which petitioners direct

6 assignnent is a water |ine easenent operated by the Indian
7 Meadows Water Conpany. That water |ine easenent is not

8 public access easenent.

9 Petitioners have not established that the county failed
10 to properly consider any public access easenents on

11 property.

12 Thi s assignnment of error is denied.

13 The county's decision is affirmed.
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