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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JOHN McARTHUR, DANA GARDNER, )
and DENI SE GARDNER, )
)
Petitioners, )
)
VS. )
) LUBA No. 95-210
LANE COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
J.S. I NVESTMENTS, | NC., )
)
| nt er venor - Respondent . )

Appeal from Lane County.

George B. Heilig, Corvallis, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Cable, Huston, Benedict, Haagensen & Ferris.

Stephen L. Vorhes, Assistant County Counsel, Eugene,
filed a response brief and argued on behalf of respondent.

Allen L. Johnson, Eugene, filed a response brief and
argued on behalf of intervenor-respondent. Wth himon the
brief was Johnson, Kl oos & Sherton.

LI VI NGSTON, Chief Referee; HANNA, Referee, participated
in the deci sion.

AFFI RVED 06/ 26/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the county hearings
officer that grants approval of a 42-unit nobile home park
on a 16.7-acre parcel zoned Suburban Residential (RA).
MOTI ON TO | NTERVENE

J.S. Investnments, Inc. (intervenor), the applicant
bel ow, noves to intervene in this proceeding on the side of
t he respondent. There is no opposition to the notion, and
it is allowed.
FACTS

The subject property is a roughly triangular, 16.7-acre
tract |located near the intersection of Applegate Trail (Min
Street) and Highway 36, in the community of Cheshire. The
property is vacant, except for a nobile home |ocated near
the center. A sawnm || on the property was abandoned prior
to 1975, and the site was then backfilled with coarse rock,
bark and soil. The substrate is highly conpacted, and
drai nage on the property itself is poor. At the south end
of the property, the base of the triangle, is a former |og
pond, which provides a habitat for western pond turtles.
The turtle is susceptible to significant population decline
if subjected to habitat nodification.

The zoning of the property to RA occurred in an earlier
proceedi ng (PA 4085-94) which concluded on My 25, 1995.

The properties to the east and west are also zoned RA, and
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are occupied by single-famly residences. The property to
the north is zoned Public Facilities (PF), and is occupied
by a fire station. The property to the south is zoned for
exclusive farmuse (E-40).

After notice and a hearing held on July 20, 1995, the
heari ngs officer approved the application on August 4, 1995.
Petitioners appealed to the board of county conm ssioners
(comm ssioners) and, as allowed by Lane Code (LC) 14.535
t he hearings officer, on August 15, 1995, issued a nodified
opi nion on reconsi deration that again approved the
application. The conmm ssioners declined to conduct a
heari ng on appeal fromthe reconsidered opinion.

Thi s appeal foll owed.

STANDI NG OF PETI TI ONERS DANA AND DENI SE GARDNER

The county chall enges the standing of petitioners Dana
and Deni se Gardner (the Gardners). The county contends the
Gardners failed to establish they appeared before the
heari ngs officer.

ORS 197.830(2)(b) limts the persons who nmmy appear
before this Board to those who "[a] ppeared before the | ocal
governnment, special district or state agency orally or in
witing." Because the county apparently |ost the tapes and

m nutes of the July 20, 1995 hearing, see MArthur v. Lane

Count vy, O LUBA _ (LUBA No. 95-210, Order Settling

Record, Decenber 1, 1995), there is no way to determne if

the Gardners appeared at that hearing. However, the
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Gardners joined petitioner John MArthur in filing a | ocal
appeal from the hearings officer's August 4, 1995 opinion.
Record 91. That appeal resulted in the hearings officer's
August 15, 1995 opinion on reconsideration. Based on their
appearance in the |ocal appeal and in the absence of
i nformati on about the July 20, 1995 hearing, we concl ude the
Gardners appeared as required by ORS 197.830(2)(b), and we
t herefore deny the county's standing chall enge.

FI RST AND THI RD ASSI GNMENTS OF ERROR

In these assignments of error, petitioners challenge
t he adequacy of the findings and the supporting evidence as
they establish conpliance with LC 16.229(5)(a), which
requires that nobile home parks, anong other uses listed in
LC 16.229(4), "not significantly inpact existing uses on
adj acent and nearby | ands and other uses permtted in the
zone in which the subject property is located."” Petitioners
contend specifically the challenged decision does not
address the negative inpacts of the proposed devel opnent on
storm water dr ai nage, sewage, public facilities and
services, and water on lands surrounding the subject
property.

I ntervenor argues that petitioners' contentions wth
respect to all of these inpacts, with the exception of
water, are not related to a specific approval standard and
therefore do not justify remand or reversal. W understand

intervenor to say that petitioners do not state a claim
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cogni zabl e under ORS 197.835, which states various grounds
for reversal or remand, including lack of conpliance "with
applicabl e provisions of the conprehensive plan or |and use
regul ations.” ORS 197.835(8).

We di sagree w th i nt ervenor t hat petitioners'
contentions are not sufficiently tied to LC 16.229(5)(a).
Al'l of the potential inpacts discussed by petitioners could
significantly inpact existing uses on adjacent and nearby
| ands and ot her uses permtted in the RA zone. W therefore
consi der each contention.

A. St orm Wat er Dr ai nage

Petitioners contend the proposal would channel storm
water into ditches |ocated to the south and west of the
subj ect property. Petitioners maintain that since these
ditches end short of the Long Tom River, drainage would be
i nadequate, and storm water runoff would flood adjacent
residential property to the east. Petitioners state that
the "[h]learings Official recites that the 'applicant's
actions wll inmprove drainage' wthout stating what those
actions are."” Petition for Review 7.

Petitioners' contentions with respect to storm water
are based on a factual m sunderstanding. The chal | enged
decision clearly states that drainage from the subject
property will be to a fornmer river channel to the east, from
there to the north under Hi ghway 36, and eventually to the

Long Tom Ri ver. Record 83. Therefore, it is not relevant
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that ditches to the south and west end short of the Long Tom
Ri ver.

The chall enged decision observes that "evidence from
applicant's experts was that steps have been taken that wll
deal with all the identified drainage problens.” Record 89.
The engineer's report submtted on behalf of the applicant
states that "additional ditching would adequately serve the
flood flows of the affected drainage basin including the
increased flows from the proposed nobile honme park
devel opnent . " Record 199. This evidence is sufficient to
support the finding that it is feasible to nanage storm
wat er drainage, which is all that is required at this

approval stage. See Meyer v. City of Portland, 67 O App

274, 280 n5, 678 P2d 741, rev den 297 Or 82 (1984). Once a
| ocal governnent decides a proposed use can neet applicable
criteria, the inmposition of conditions is an appropriate way

to insure the criteria are net. Sigurdson v. Marion County,

9 O LUBA 163 (1983). The county's approval is conditioned
on preparation of a formal report on storm water drainage,
t he subsequent subm ssion of an engineer's plan and proof of
plan inplementation to insure that a nuisance 1is not
created. Record 85, 89. Nothing nore is required.

B. Sewage

Petitioners contend the hearings officer permtted a
sand filter sewage system rather than the standard system

proposed in the staff report upon which the hearings officer
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relied to conclude there would be no significant inpact on
adj acent properties. However, petitioners' two record
citations, one of which is to petitioners' own |ocal appeal
petition, do not support their contention. The chal | enged
decision states that "the soil and the Ilayout of the
property is [sic] such that the proposed gravel filter
septic system cannot be built that will support nore than 45
units.” Record 84. This finding, which indicates a grave
filter septic system can support the proposed 42 units, is
consistent with the staff report and the engineer's report.
Record 129, 199. The latter explicitly concludes the area
deenmed appropriate for subsurface disposal is adequate for
t he proposed devel opnent.

C. Public Facilities and Services

Under this headi ng, petitioners repeat certain
arguments made in connection with storm drai nage and sewage,
and introduce the issue of traffic. The chall enged deci sion
finds that "the increase from the proposed nobile home park
[on Appl egate Trail] make precautionary studi es and measures
appropriate. ™ Record 82. It inposes, as a condition of
final approval, that the applicant, in consultation with the
Oregon Departnent of Transportation, develop a traffic
i npact study and place the results of the study before the
hearings officer. Record 85. That is sufficient, in view
of the information received from the county highway

departnment that the additional trips on Applegate Trail

Page 7



© 00 N oo o A~ O w N P

S S
N B O

NNRRRPRRRRR
POWOWO~NOO U AW

N DN
w N

24
25
26
27
28
29
30

31
32

"[woul d] not result in an unacceptable |evel of service."
Record 128.

D. Wat er

Petitioners dispute the adequacy of both (1) the
hearings officer's findings with respect to the inpacts on
adj acent properties of the wells proposed in connection with
the planned devel opnent; and (2) the evidence that supports
t he findings. The chal | enged decision m ngles findings
addressing the adequacy of the water supply for the proposed
devel opnment with findings addressing inpacts on the water
supplies of adjacent properties. Wth respect to the
[atter, it states:

"Application for a groundwat er appropriation

permt will be required. |If the wells are drilled
into the WIllanmette Valley acquifer, there should
be no effect on surrounding wells. If the wells

on the subject property are drilled into the
bedrock outside the alluvial soils, there is sone

chance that the wells wll af f ect ot her,
previ ously est abl i shed wel |'s I n t he same
acquifer."” Record 84.

Having raised the specter that the wells wll affect

previously established wells, the decision continues:

"Thi s [ effect] woul d happen only i f t he
underground stream used flowed in a direction
opposite to what the Hearings O ficer understands

is the normally expected direction of flow. I n
the unlikely event that this should happen, the
prior wells will have the legal right to assert
their primary claimto the groundwater." |d.

The deci sion concludes, with respect to water:

"The adequacy of the groundwater supply is
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docunented in a report provided by the applicant's
agents. Testinony at the hearing al so pointed out
that, in the unlikely event that the applicant's
use of groundwater should have an adverse effect
on any adjacent users through reliance on the sane
bedrock acquifer, the prior user would be able to
assert its rights and prevent the |oss of water

This protection and the legally required response
of the applicant serves as an adequate mtigation
measure for the small possibility of an adverse

effect. The evidence indicates that there will be
adequate groundwater supplies. Condition of
approval 1 assures that there wll be no

significant adverse effect on other groundwater
users."1 Record 87.

Because there are no mnutes or tapes of the hearing in
the record, we do not know what was said to pronpt the
finding that addresses what mght happen if wells are
"drilled into the bedrock outside the alluvial soils.”™ The
"report provided by the applicant's agents” is apparently a
consultant's nmenorandum that states there is adequate water
to support the proposed developnment and also that "[t]he
wat er resources of the area have not been overtaxed."?

Record 161-62.

1Condition 1 states:

"Any well or wells constructed to supply donestic water shal
comply with the requirenents of OAR 690, and the wel
construction report shall be submtted to Lane County upon
construction.”

2The record contains nunerous letters received by the county after the
hearings officer nmade his decision on reconsideration, but before the

commi ssioners decided not to hear the appeal. Because they were not part
of the record before the hearings officer, we do not consider these letters
in connection with his decision. Petitioners do not assign error to the

comi ssi oners' decision, nade under LC 14. 600.
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Taking the findings as a whole, we understand them to
say it is feasible to provide water to the proposed
devel opnent without significantly affecting existing uses on
adj acent and nearby | ands. The findings are adequately

supported by substantial evidence in the form of the

consul tant's menorandum The chal | enged deci sion
recogni zes t hat an application for a gr oundwat er
appropriation permt wll be required before any wells are
dug. That application nust neet standards that include
protections for adjacent property owners. See OAR 690,

Division 11. The Oregon Departnent of WAater Resources w l
ultimately determ ne whether those standards are net.
Condi ti oni ng approval on the satisfactory outcome of a
separate adm nistrative process, set forth in OAR Chapter
690, does not preclude a finding of conpliance wth

LC 16. 229(5)(a). See Bouman v. Jackson County, 23 O LUBA

628, 645-49 (1992). The challenged decision is not
expressly conditioned on successfully obtaining water
rights, a process t hat i ncor por at es t he necessary
protections for neighbors, but only on the construction of
wells in accord with state requirenents. However, to
construct wells in accord with state requirenents, one nust
first obtain water rights. See ORS 537.535. The neighbors
of the proposed nobile honme park are thus protected agai nst
significant inmpacts from the developnent of wells on the

subj ect property.
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The first and third assignnents of error are deni ed.
SECOND ASSI GNMVENT OF ERROR

Petitioners contend the <challenged decision nust
i nclude findings addressing Lane County Rural Conprehensive

Pl an (RCP), Goal 11, Policy 1, which states:

"Lane County shall provide an orderly and
efficient arrangenent for the provision of public
facilities, services and utilities. Desi gnati on
of land into any given use category either

initially or by subsequent plan anmendnent, shall
be consistent with the mnimm | evel of services
established for that category." (Enphasis added.)

The enphasi zed | anguage makes clear that consideration
of service levels is only required when the conprehensive
pl an designation is anmended. Since the chall enged deci sion
does not approve a plan map anendnent, RCP Goal 11, Policy 1
does not apply.

The second assi gnnent of error is denied.

FOURTH ASSI GNMENT OF ERROR

Petitioners contend the hearings officer's decision
does not contain findings adequate to show conpliance wth
two policies of the RCP, which are made applicable by
LC 16.229(5)(c). One of these policies addresses water
supply, and is discussed wunder the first and third
assi gnnments of error. The other is RCP Goal 5, Flora and
Fauna Pl anning Policy 3, which provides:

"Through the use of County regulations including
zoning, seek to mnimze the adverse inpacts of
|and wuse changes on sensitive species (those
susceptible to significant population declines
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resulting from habitat nodification.)"

The challenged decision inposes, as a condition
(condition 6), the requirenent that the applicant "inplenent
and abide by" an agreenment with the Oregon Departnent of
Fish and WIldlife that is part of the record. Record 86
That agreenent inposes certain design and devel opnment
restrictions and requirenents. Record 124-25.

We understand the decision to determ ne that Goal 5,
Flora and Fauna Planning Policy 3 is satisfied by the
i nposition of condition 6. We agree the agreenent is
enforceabl e through condition 6, and agree with respondents
this is sufficient to satisfy Goal 5, Flora and Fauna
Pl anni ng Policy 3.

The fourth assignment of error is denied.

FI FTH ASSI GNMENT OF ERROR

Petitioners contend the challenged decision fails to
satisfy certain Statewi de Planning Goals. Since this
deci sion appeals a permt approval wunder the county's
acknowl edged conprehensive plan and |and use regulations,
the Statewi de Planning Goals are not directly applicable.

ORS 197.195(2)(d); Byrd v. Stringer, 285 O 311, 666 P2d

1332 (1983); Central Eastside Industrial Council v. City of

Portland, 29 Or LUBA 429, aff'd 137 Or App 554 (1995).
The fifth assignment of error is denied.
SI XTH ASSI GNMENT OF ERROR

Petitioners contend the ~county is estopped from
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approving the nobile honme park by a statenment in its
previ ous decision rezoning the subject property (PA 4085-

94), which becane final on May 25, 1995:

"A nmobile home park is not one of the uses that
will be allowed by this rezoning [to RA], and
therefore the potential inpact of that plan is not
to be considered when the rezoning is considered.”
Record 69.

In order for there to be estoppel by conduct, there
must be a false representation made with know edge of the
facts, the other party nust have been ignorant of the truth,
the representation nust have been made with the intention
that it should be acted upon by the other party, and the
ot her party nust have been induced to act upon it. Coos

County v. State of Oregon, 303 Or 173, 180-81, 743 P2d 1348

(1987); Crone v. Clackamas County, 21 O LUBA 102, 109

(1991).

Petitioners do not show that a false representati on was
made. LC 16.229 distinguishes between permtted uses,
l[isted in LC 16.229(2); wuses allowed wth director's
approval, listed in LC 16.229(3); and uses allowed wth
hearings officer's approval, listed in LC 16.229(4). The
|atter are subject to the "hearings official approval
criteria” listed in LC 16.229(5). The statement from the
previ ous decision in PA 4085-94, quoted above, says no nore
than that the rezoning does not, of itself, allow a nobile
home park. That statement is correct.

The sixth assignment of error is denied.
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1 The county's decision is affirmed.
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