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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CRAI G ALAN DeSHAZER and COLLEEN
MARI E DeSHAZER,

Petitioners,

VS.
LUBA No. 95-260

FI NAL OPI NI ON

AND ORDER

)

)

)

)

)

|

COLUMBI A COUNTY, )
)

Respondent , )

)

and )

)

KElI TH SETTLE, )
)

| nt ervenor - Respondent . )

Appeal from Col unbi a County.

Craig Alan DeShazer and Colleen WMarie DeShazer,
Scappoose, filed the petition for review and argued on their
own behal f.

No appearance by respondent.

Val erie T. Auerbach, Portland, filed the response brief
and argued on behalf of intervenor-respondent. Wth her on
the brief was Farleigh, Wada & Wtt.

GUSTAFSON, Ref er ee; LI VI NGSTON, Chi ef Ref er ee
participated in the decision.

REVERSED 06/ 25/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners appeal the county's approval of two
partitions.1
MOTI ON TO | NTERVENE

Keith Settle (intervenor), the applicant below, noves
to intervene on the side of respondent. There is no
opposition to the motion, and it is allowed.
FACTS

| ntervenor obtained approval from the county of two
partitions on properties zoned rural residential (RR-5). In
Order 289-95, the board of conm ssioners (board) approved a
m nor partition of a 7.98-acre parcel into three parcels
each of which is at |east two acres. In Order 288-95, the
board approved a mmjor partition of a 6.74-acre parcel into
three parcels, each of which is also at |east two acres.
The two parent parcels were created in 1994 through a three-
ot partition of a 21.04-acre parcel. That original parce
had been the subject of a previous conprehensive plan
amendnment in 1993, which resulted in a zone change from
forest/agriculture to RR-5. I n approving the requests,
the board relied on a 1970 stipulated settlenment agreenent

between intervenor's predecessors in interest and the

lpetitioners appeal the two partition approval orders in a single
appeal . Nei ther the county nor intervenor object to the characterization
of the two orders as a single decision.
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McNulty Water District (water district), in which the water
district agreed to provide service to the original parcel
Water service now extends to the boundaries of the two
parent parcels.

Petitioners appeal the county's decision to approve the
two partitions.
FOURTH AND FI FTEENTH ASSI GNMENTS OF ERROR

In the fourth assignnment of error, petitioners
chal l enge the county's finding that the proposed partitions
will not require the extension of a water system In the
fifteenth assignment of error, petitioners contend the
county's decision violates Statew de Planning Goal 11 (Goa
11), because the partition depends upon the extension of a
wat er system

I ntervenor responds that the partitions wll not
require the extension of a water system because a water
mai n presently extends to the boundary of the parcels, and
because the water district has, by stipulation, agreed to
provide water to the parcels. I ntervenor further responds
t hat because the county's decision establishes conpliance
wi th Col unbia County Zoning Ordi nance (CCZO) 604.2(A), which
requires the use be served by a public or community water

system the decision also conplies with Goal 11.2

2CCZO 604, establishes standards for developnent in the RR-5 zone, and
st at es:
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Goal 11, which addresses public facilities

services, states as the goal:

"To plan and develop a tinmely, orderly, and
efficient arrangenent of public facilities and
services to serve as a framework for urban and
rural devel opnment.”

11 was anended in 1994 to add the foll ow ng | anguage:

"For land that is outside urban growth boundaries
and uni ncorporated community boundaries, county
| and regul ati ons shal | not rely upon the
establishnent or extension of a water system to
authorize a higher residential density than would
be aut horized wi thout a water system™

11 defines water system as follows:

"Water system - nmeans a systens [sic] for the
provision of piped water for human consunption
subject to regulations under ORS 448.119 to
448. 285. "

As an initial matter, we reject intervenor's argunment

because the county's decision conplies wth
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"1 The mnimum | ot size for uses pernmitted under Section 602
shall be 5 acres.

"2 The mnimum | ot size for uses pernmitted under Section 602
shall be 2 acres when it can be shown that:

"A. The use will be served by a public or comunity
wat er system

"B. Adequate area exists on the property to facilitate
an individual subsurface sewage systeny or, the
property is served by a public or community sewer
system

"C. The property has direct access onto a public right-
of - way.

"D. The property is within, and is capable of being
serviced by a rural fire district."
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604.2. A, it also conplies with Goal 11. The anendnments to
Goal 11 becane effective and applicable to all [ocal
deci sions on Decenber 5, 1994. To the extent CCZO 604.2. A
violates the Goal 11 amendnents, the county may not rely on
t hat code provision to either establish conpliance wth Goal
11, or to approve the challenged partitions. DLCD .
Li ncol n County, O LUBA _ (LUBA No. 95-166, My 31,

1995), slip op at 6. Thus, the sole inquiry here is whether
the county's decision conplies with Goal 11.
In finding conpliance with Goal 11, the county's orders

st at e:

"There IS subst anti al rural residenti al
devel opment in the vicinity of the property which
is the subject of this application, and that [sic]
t hose surroundi ng properties are already served by

a comunity water supply. The proposed |and
partition will not cause the extension of a water
line, as applicant has shown that water |ines
al ready exist at the boundaries of the parcels to
be devel oped. Therefore, the proposed partition

conplies with Goal 11." Record 10, 27.
The orders also adopt the findings of the staff reports

whi ch add, with regard to the provision of water

"The submtted application indicates that water

wll be provided to all parcels by the MNulty
Wat er Associ ation. A letter from the Association
verifying service availability wll be required
prior to final approval." Record 16, 34.[3]

| ntervenor explains that the water district agreed to

BWth regard to findings of compliance with Goal 11, the |anguage in the
two orders and staff reports is identical
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extend water to the parcels as a result of a 1970 settl enent

agreenent, which states, in part:

"In the wevent that [intervenor's predecessors]
shall sell the whole or any part of the property
now owned by them the purchaser or purchasers of
said property shall have the right to becone
menber s of t he Associ ati on, upon maki ng
application therefor, subject to all the rules and
regul ati ons of the Association and upon paynment of
hookup charges and nenbership fees." Record 127.

We understand that the property subject to this
settl enment agreenment includes all of the property subject to
the 1993 conprehensive plan anendnment and the 1994
partition. W also accept intervenor's representation that,
t hrough this settlement agreenent, the water district agreed
to extend water to the subject parcels. However, we are
cited to no evidence that a water system presently serves
t he parcels. The fact that the water district my have
agreed to provide water to the subject parcels, or that a
water main now extends to the boundaries of the parcels
does not establish that the proposed partitions will not
require extension of a water system 4

As quoted above, under the anendnents to Goal 11,
counties cannot "rely upon the establishnment or extension of

a water system to authorize a higher residential density

4We note that even if a water system was already established on the
subj ect parcel s, intervenor's requested partitions would still be
prohi bited under Goal 11, since the goal prohibits increased densities
based on either the establishnent or extension of a water system DLCD v.
Lincoln County, slip op at 8-9.
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than would be authorized w thout a water system "
I ntervenor's requested partitions would create parcels as
small as two acres. These partitions are expressly
prohi bited by the Goal 11 anendnents since, but for the
extension of the water system to serve the proposed
partitioned parcels, the mninum lot size on the subject
parcels is five acres.

The fourth and fifteenth assignnments of error are
sust ai ned.

THI RD, SI XTH, TENTH, ELEVENTH, TWELFTH, SIXTEENTH, AND
El GHTEENTH ASSI GNVENTS OF ERROR

In these assignments of error, petitioners challenge
aspects of the 1993 conprehensive plan anmendnent and the
1994 partition, neither of which was appealed. Petitioners
cannot collaterally attack previous decisions through this

appeal . Sahagian v. Colunmbia County, 27 Or LUBA 592 (1994).

These assignnents of error are denied.
REMAI NI NG ASSI GNVENTS OF ERROR

Petitioners have not, in the remining assignments of
error, established any basis for reversal or remand of the
county's deci sion.

These assignnments of error are denied.

The county's decision is reversed.
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