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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
BRUCE W STEWART,
Petitioner,
VS.
LUBA No. 96-001

CI TY OF BROOKI NGS,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
BROOKI NGS- HARBOR SCHOOL
DI STRI CT 17C,
| nt er venor - Respondent . )

Appeal from City of Brookings.

Bruce W Stewart, Brookings, filed the petition for
review and argued on his own behal f.

No appearance by respondent.

John C. Babin, Brookings, filed the response brief and
argued on behalf of intervenor-respondent. Wth him on the
brief was Babin & Keusink.

GUSTAFSON, Referee; HANNA, Referee, participated in the
deci si on.

AFFI RVED 06/ 27/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the city's approval of a tenporary
conditional use permt for a kindergarten in a residentia
zone.

MOTI ON TO | NTERVENE

Br ooki ngs- Har bor School District 17C (intervenor), the
applicant bel ow, noves to intervene on the side of
respondent. There is no opposition to the motion, and it is
al | owed.

FACTS

I ntervenor applied to the <city for a tenporary
conditional wuse permt to use an existing single-famly
residenti al dwel | i ng on di strict-owned property for
ki ndergarten classes. The subject property is zoned nmulti-
famly residential (RR-3). In addition to the dwelling
proposed for the kindergarten, the subject property includes
a duplex and another single-famly residence. The district
plans to renove the latter for reasons unrelated to the
ki nder garten. The duplex is presently being used for two
resi dences.

The subject property is adjacent to other residentially
zoned and developed properties to the west and north.
Property to the south and east is zoned Public/Open Space
(P/OS) and includes at I|east 50 acres of district-owned

property, on which the district high school, junior high
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school, grade school, athletic fields and admnistrative
offices are | ocated. The subject property is immediately
across Fern Street from the athletic fields and
adm ni strative offices.

The pl anni ng conm ssi on deni ed t he district's
application, in part because it failed to neet mninum | ot
Size requirenents. However, when the application was
presented to the planning comm ssion, the subject property
consisted of two separate |ots. The proposed kindergarten
was on an approximtely 9,500-square-foot Ilot, and was
separated from a 29, 600-square-foot lot by an access and
utility easenent that serves as a driveway to the residence
i medi ately north of the property.

Fol | ow ng the planning comm ssion's decision, and prior
to the city council's de novo appeal hearing, the district
applied for and obtained a lot |line adjustnent to create a
single lot from the two separate |ots. That lot |ine
adj ust nent was not chal |l enged.

On appeal, the <city council reversed the planning
conm ssi on decision and approved the tenporary permt, which
is scheduled to expire in June, 1997.

ASSI GNVENT OF ERROR

The Brookings Land Developnment Code (BLDC) allows
educational uses as conditional uses in residential zones,
subject to conpliance with the conditional use criteria in

BLDC Chapter 140. In a single assignnment of error,
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petitioner assigns error to the city's findings of
conpliance with four approval criteria. Petitioner argues
the findings with respect to each criterion are inadequate
and not based upon substantial evidence in the record. We
address each criterion separately.

1.  BLDC 140.050(C) (1)

BLDC 140.040(C) (1) requires a finding that "[t]he
proposal is in conpliance with the Conprehensive Plan." The
city's findings of conpliance with this criterion state:

"Although the City's Conprehensive Plan contains
no policies relating directly to the provisions of
schools, the proposed project is in conpliance
with the City's Conprehensive plan in that it
supports the school district's tenporary need to
expand its classroom facilities to neet an
unexpected increase in kindergarten enroll nent."”

Petitioner clainms this finding is inadequate and not
supported by substantial evidence in the record, because the
proposed conditional use violates the city's Goal 10 housing

plan. Petitioner argues:

"Goal 10 calls for 'Provision of varied housing
which is safe, sanitary and adequate for al
residents of the community.' Under Goal 10,
Fi nanci al Means, it assunmes 'an increase from 27%
to 35% of the population with |low to noderate
inconmes.' Renoving four affordable dwelling units
from the city's housing supply at a time of
‘crisis-level need" for such housing is clearly
i nconsistent with the basic thrust of Goal 10."
Petition for Review 7.

The <city does not dispute that during the | ocal
proceedi ngs, petitioner raised the applicability of city

Goal 10 generally, and the Financi al Means  policy
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specifically. However, the city's findings do not discuss
the applicability of the goal or policy, other than to
conclude that no conprehensive plan goals or policies are
appl i cabl e. In the absence of a local interpretation, we
are authorized to determ ne whether the city's decision is
correct. ORS 197.829(2).

As an initial factual matter, petitioner's argunent is
based on an incorrect prem se: al t hough the district-owned
property on which the proposed kindergarten is |ocated
includes four dwellings, the challenged conditional wuse
permt directly affects only one of those dwellings. The
inquiry, therefore, is whether the renoval of one house from
the city's housing stock violates city Goal 10. In his
petition for review, even petitioner acknow edges that
removal of one house m ght not violate the goal. Petition
for Review 7.

Furthernmore, regardless of the nunber of dwellings
affected, we find no mandatory approval criteria stated in
either city Goal 10 generally, or the Financial Means policy
specifically. Rat her, the goal and policy are the city's
aspirational decl arati ons regarding the provision of
adequate housing, which do not constitute independent

approval criteria. Ellison v. Clackamas County, 28 Or LUBA

521 (1995); Neuharth v. City of Salem 25 O LUBA 267

(1993).
W find no violation of BLDC 140.040(C) (1) in the
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city's failure to apply city Goal 10 or the Financial Means
policy to the chall enged deci sion.

Petitioner also chall enges conpliance with city Goal 10
i mpl enentati on neasures 1 and 2. The district responds that
petitioner did not raise conpl i ance Wi th t hese
i npl enentati on neasures before the city. Petitioner does
not establish those issues were raised below, and therefore
has waived the right to raise themfor the first time before
this Board. ORS 197.835(3).1

The first subassignment of error is denied.

2. BLDC 140. 050(C) ( 2)

BLDC 140.050(C)(2) requires a finding that:

"The site for the proposed use is adequate in size
and shape to accommpdate said use and all yards,

spaces, wal | s, and fences, par ki ng, | oadi ng,
| andscaping and other features required by this
code. "

For a conditional use in the R-3 zone, BLDC 124.010 requires
that the subject |Iot be a m ninmum of 10,000 square feet.
Petitioner's sole contention under this subassignnment
is that that lot size is effectively inadequate to neet the
BLDC 124.010 standard, and therefore the findings of
conpliance with BLDC 140.050(C)(2) are inadequate and not

supported by substantial evidence. Petitioner explains that

lEven if the applicability of these policies had been raised bel ow, they
are, by their express |anguage, aspirational policies which contain no
mandatory approval criteria applicable to this conditional use permt
request.
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only 9,500 square feet of the |ot are west of the access and
utility easenent and, on that basis, argues that "while the
lot line adjustnment may give the appearance on paper of
meeting the mninmum size standard, it realistically offers
not hi ng that woul d benefit classroom operations.” Petition
for Review 10. Petitioner further contends that the city's
findings do not explain how property east of the easenent
woul d contribute to kindergarten operations, and that the
easenent would be detrinmental to the classroonis operations
and the children's safety.

Wth respect to this criterion, the city found:

"1l. The proposed use is allowed as a conditional
use in the R-3 Zone pursuant to Section
124. 010 of the Land Devel opnent Code. The
proposed use is on a 0.90 acre parcel which
is greater than the 10,000 sq. ft. mninmm
required by the code and the district wll
provide a sight obscuring fence and is thus
in conpliance with the provisions of Section
124.

"2. The subject site has sufficient size to
accommodat e t he pr oposed use as a
ki ndergarten class facility with a play area.
The site also provides the opportunity to
establish on site, segregated off-street
aut omobi | e par ki ng and bus | oadi ng/ of f
| oadi ng areas. The conditions of approval
require the applicant to submt a parking
plan using the areas in front of the
classroom facility and duplex areas." Record
8.

This Board can grant relief only if petitioner
denonstrates that the city has not established conpliance

with an applicable |egal standard. See Dorgan v. City of

Page 7



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

Al bany, 27 O LUBA 64 (1994). In this case, petitioner has
not established that the alleged inadequacies in the
findings relate to any applicable approval criteria. The
specific concerns petitioner raises regarding the effective
use of the property are not within the scope of the inquiry
requi red under BLDC 140.050(C)(2) and BLDC 124.010.

Wth regard to his substantial evidence claim in
essence, petitioner disagrees with the city's conclusion
t hat t he proposal satisfies BLDC 140. 050(C) (2).
Di sagreenent is not grounds for relief.

Substantial evidence is evidence a reasonable person

would rely on in reaching a decision. City of Portland v.

Bureau of Labor and Ind., 298 O 104, 119, 690 P2d 475

(1984); Bay v. State Board of Education, 233 O 601, 605,

378 P2d 558 (1963); Carsey v. Deschutes County, 21 O LUBA

118, aff'd 108 Or App 339 (1991). However, in reviewng a
| ocal decision for substanti al evi dence, we my not
substitute our judgnent for that of the |local decision
maker . Rat her, we nust consider and weigh all the evidence
in the record to which we are directed, and determ ne
whet her, based on that evidence, the |ocal decision maker's

conclusion is supported by substantial evidence. Younger V.

City of Portland, 305 O 346, 358-60, 752 P2d 262 (1988);

1000 Friends of Oregon v. Marion County, 116 O App 584

588, 842 P2d 441 (1992). If there is substantial evidence

in the whole record to support the city's decision, LUBA
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wll defer to it, notwithstanding that reasonable people
could draw different conclusions from the evidence. Adl er

v. City of Portland, 25 Or LUBA 546, 554 (1993). M\here the

evidence is conflicting, if a reasonable person could reach
the decision the city made, in view of all the evidence in
the record, LUBA will defer to the city's choice between

conflicting evidence. Mazeski v. Wasco County, 28 Or LUBA

178, 184 (1994), aff'd 133 Or App 258, 890 P2d 455 (1995);
Bottum v. Union County, 26 Or LUBA 407, 412 (1994); Mlnnis

v. City of Portland, 25 Or LUBA 376, 385 (1993).

Petitioner's disagreenent with the city's decision, or
with the evidence upon which the city relied, does not
establish that the decision is not based upon substanti al
evi dence.

Thi s subassi gnnent of error is denied.

3. BLDC 140. 050(C) (3)

BLDC 140.050(C)(3) requires a finding that

"The site for the proposed use relates to streets
and hi ghways adequate in wdth and degree of
i nprovenent to handle the quantity and kind of
vehicular traffic that would be generated by the
proposed use."

In finding conpliance with this criterion, the city

f ound:

"Fern Ave., in the area adjacent to the subject
site, currently handles nobst of the bus traffic
generated by the existing school facilities as
wel | as autonobile traffic generated by the school
conpl ex. Wth the ability to place bus and auto
| oadi ng and of f-loading areas on the subject site,
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there will be mniml disruption of traffic on

Fern Ave. The guarded crosswalk will provide sone
degree of traffic disruption for a brief period
four tines a day. Wth the provision for a flow

t hrough area for parents dropping off or picking
up students, the need for the crosswalk may be

greatly di m nished. The proposed classroom
facility wll not have a significant adverse
inmpact on the traffic handling ability of Fern
Avenue." Record 9.

Petitioner objects at length to the | oading and parKking
areas proposed by the district to accommpdate cars and
busses entering and l|leaving the site. However, none of
petitioner's concerns regar di ng on-site | oadi ng and
unl oading relate to the applicable approval criteria
chal | enged here, which focus only on the adequacy of the
streets to handle the traffic generated by the kindergarten.

Petitioner also argues Fern Street is inadequate to
handl e the quantity and kind of traffic generated by the
ki ndergarten because it is narrower than the street on which
the existing kindergarten/elementary school 1is |ocated,
where the district acknowl edges a safety problem exists.
Petitioner argues that because of this existing safety
problem and because Fern Street is narrower, the proposal
should "be subjected to exacting scrutiny."” Petition for
Revi ew 12. Petitioner argues the district has effectively
acknow edged the safety problem "inherent in this proposal”
because it proposes to have a crosswalk safety guard to
ensure the student safety. Petition for Review 12.

Petitioner cites no authority supporting his request
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t hat the proposal be subjected to exacting scrutiny, and we
find none. Rat her, the city's decision nust be based upon
adequat e findings and supported by substantial evidence. As
expl ai ned above, in reviewing a city's decision for
substantial evidence, we do not substitute our judgment for
that of the |ocal decision maker. Rat her, we consider and
weigh all the evidence in the record to which we are
directed, and determ ne whether, based on that evidence, the
| ocal deci si on maker' s concl usi on IS supported by
substanti al evidence. Younger, 305 Or at 358-60, 752 P2d
262 (1988); 1000 Friends of Oregon v. Mrion County, 116

Or App at 588.

Petitioner does not explain why a different safety
problem at an el enmentary school with many nore students and
busses necessarily neans that a narrower street wll
increase the safety problens for the relatively small nunber
of students who will attend the Kkindergarten. Nei t her has
petitioner established that there is an inherent safety risk
because the district proposes to provide a crossing guard.
Petitioner acknow edges that Fern Street is routinely used
for bus traffic, and that there are presently no other bus
stops or loading areas along the street that would increase
congestion on Fern Street when conbined wth traffic
generated by the proposed Kkindergarten. In addition, in
district has provided evidence of the amount of traffic to

be generated by the proposed kindergarten. Petitioner does
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not chal |l enge that evidence.

None  of the facts or presunptions upon  which
petitioner's argunent is based conpels a conclusion that the
city's findings are not based upon substantial evidence in
the record. Petitioner has not established either that the
findings are inadequate or that there is not substantial
evidence in the record that Fern Street is adequate to
accommpdate the traffic to be generated by the proposed
ki nder garten.

Finally, petitioner conplains that the city inproperly
deferred conpliance with a nmandatory approval criterion by
i nposing a condition of approval requiring the district to
devel op a parking/loading plan. W disagree.

A | ocal gover nnment may find conpliance wth an
applicable criterion by either (1) finding that the
criterion is satisfied; or (2) finding that it is feasible
to satisfy the criterion and inposing conditions necessary

to insure conpliance. Thomas v. Wasco County, LUBA No.

95-098 (01/12/96). The city could have nerely determ ned
the feasibility of conpliance with BLDC 140.050(C)(3), then
i nposed a condition to ensure that conpliance. However, in
this case, the city did nore than that. The city actually
found conpliance with BLDC 140.050(C)(3) by determ ning,
based upon substantial evidence, that Fern Street is
adequate to accomodate the traffic generated by the

ki ndergarten. It then went a step further by requiring that
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a parking and |oading plan be in place to ensure student

safety. The extent to which this condition even relates to

t he approval criterion is questionable. It in no way defers

Thi s subassi gnnent of error is denied.

4. BLDC 140. 050( C) (4)

1
2
3
4 conpliance with BLDC 140. 050(C) (3).
5
6
7

BLDC 140.050(C)(4) requires a finding that

"The proposed use wi Il have m nimal adverse inpact
upon the adjoining properties and the inprovenents
t her eon. In making this determnation, the
comm ssion shall consider, but not be |limted to,
the proposed |ocation of the inprovenents on the

site, vehi cul ar egress/ingress and i nt ernal
circulation, pedestrian access, setbacks, height
and bulk of bui I di ngs, walls and fences,
| andscapi ng, screeni ng, exterior lighting and
signing."

In finding compliance with this criterion, the

19 concl uded:

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

36
37
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"The proposed tenporary classroom facility wll
have m ni mum i npact on the surrounding residential
uses. The greatest potential for adverse inpacts
is from noise generated by the Iloading and
unl oading of busses and from autos stopping to
pi ck up or drop off children at the facility. The
school district has stated that there will be no
nore than two busses at the facility at any given
time. By placing the bus |oading area in front of

the duplex units, the busses will be at |east 120
feet from any of the surrounding residences (two
garages will be slightly <closer) while the
vehicles stop to |oad or unload. The autonobile
drive through loading area wll be closer to the
surroundi ng houses but will not generate the sane

| evel of noise as the busses.

"The district has stated that there will be one 15
m nute recess period during the norning and

city
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afternoon cl ass. Wth the required fence around
the play area, noise and visual inpacts generated
by the recess periods will be mnimal." Record 9.

Several conditions of approval also specify requirenents for
fenci ng and pavi ng.

Petitioner objects that the tenporary kindergarten wll
"introduce to a quiet residential neighborhood a |evel of
vehicular traffic and congestion inconsistent wth the
character of that neighborhood.” Petition for Review 16.
Petitioner further argues that the kindergarten will cause
adverse affects due to renoval of |[|andscaping, paving of
| awns, increased safety hazards, and a "total change in the
character of the neighborhood.” Petition for Review 17. On
t hese bases, petitioner argues the findings are inadequate
and not supported by substantial evidence.

Petitioner does not explain how he believes the
findings are inadequate. Petitioner has not established
either that the city failed to interpret or apply relevant
provi sions of the local code or that it failed to state the

facts relied on by the local governnment. Ct. Penland v.

Josephine County, 29 O LUBA 213 (1995). The record

reflects conflicting evidence and perceptions regarding the
i npact the proposed kindergarten wll create. That
conflict, however, does not render the findings inadequate.

See Moore v. Clackamas County, 29 Or LUBA 372 (1995) (while

a local governnent is required to identify in its findings

the facts it relies upon in reaching its decision, it is not
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required to explain why it chose to balance conflicting
evidence in a particular way, or to identify evidence it
chose not to rely on).

Nor does conflict regarding facts in the record conpel
a conclusion that the findings are not based upon
substanti al evi dence. As stated above, where the evidence
is conflicting, if a reasonable person could reach the
decision the city made, in view of all the evidence in the
record, LUBA wll defer to the <city's <choice between
conflicting evidence. Mazeski, 28 Or LUBA 178 at 184,
(1995); Bottum 26 O LUBA at 412; Mlnnis v. City of

Portl and, 25 Or LUBA at 385. There is substanti al evidence

in the record to support the city's conclusion that the
proposed tenporary kindergarten will have a m niml adverse
effect on the surroundi ng area.

Thi s subassi gnnent of error is denied.

The city's decision is affirmed.
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