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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
SUSAN PETTERSON,
Petitioner,
VS.
LUBA No. 96-034

KLAMATH COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
JEREM AH GEANEY,
| nt ervenor - Respondent . )

Appeal from Kl amath County.

Wlliam M Ganong, Klamath Falls, filed the petition
for review and argued on behal f of petitioner.

No appearance by respondent.

M chael L. Spencer, Klamath Falls, filed the response
bri ef and argued on behalf of intervenor-respondent.

GUSTAFSON, Referee; HANNA, Referee, participated in the
deci si on.

REMANDED 07/ 22/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeal s t he Board of Comm ssi oner s’
dism ssal as nmoot of an appeal of the denial of a farm
dwel i ng application. The effect of the dismssal is to
reinstate an earlier, rescinded approval of the application.
MOTI ON TO | NTERVENE

Jerem ah Geaney (intervenor), the applicant below,
noves to intervene on the side of respondent. There is no
opposition to the nmotion, and it is allowed.
FACTS

On Novenber 13, 1995, intervenor applied to the county
for approval of a farm managenent dwelli ng. Under the
Klamath County Land Devel opnent Ordinance (LDO 54. 060,
intervenor's application required a Type Il review Under
LDO 22.040, a Type Il review generally requires that the
pl anning director issue a witten determnation within ten
days of application, after which notice and an opportunity
to appeal is provided to those within the prescribed notice
ar ea. The Type 11 review process also allows either the
pl anning director or an individual affected by the proposed
action to refer review of the application to a Type |III

revi ew. !

1The process for review and decision under a Type Il reviewis stated in
LDO 22.040(B):
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On Novenmber 20, 1995, the county planning director
issued a witten determ nation, approving the application.
| medi atel y after recei ving witten notice of t he
determ nati on, petitioner, who owns property adjoining that
of intervenor, came to the planning office to appeal the
determ nation on the grounds that it was based on erroneous
facts. The planning director advised petitioner that
because the determ nation contained erroneous factual
findings, an appeal was not necessary, but rather the
pl anni ng director would further review the facts.

On Novenber 22, 1995, a county senior planner sent a

letter to intervenor, which states:

"Staff review of your application fornms indicates
the findings upon which the Planning Director made
his decision may be in error.

"Specifically, but not only, it is not clear
whet her the Schedule 'F forwarded reflects incone
received from other properties not inclusive of
t he application.

"Also, a Site Plan reflecting the |location and

" 1. The Planning Director or his/her designee shall review
the application within 10 days of receipt of a conplete
application and determne its conpliance with applicable
provi si ons of this Code.

"2. * * * [T]he Planning Director or his/her designee shall
reduce a decision to witing within 10 working days of
recei pt of a conplete application.

"3. The Planning Director, at his/her discretion, or if
requested by a person denobnstrably affected by the
proposed action, mny refer review of the application to
the Type I1Il Review procedure, or to an appropriate
review body for a full quasi-judicial hearing.
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construction of the proposed residence was not
recei ved.

"Accordingly, the effective date of this approva
is delayed pursuant to confirmation of the
information contained in the application wuntil
Decenmber 4, 1995.

"An anmended decision wll be nade based on the

information on file and any you nay care to add in

the interim" Record 30.

All parties agree this Iletter had the effect of
resci nding the Novenber 20, 1995 deci sion. I ntervenor did

not challenge this decision or the planning director's
authority to make it. I ntervenor did, however, provide
suppl enmental information in response to the Novenber 22,
1995 letter, but did not supplenent or submt an additional
Schedule "F." LDO 54.060(5)(b) refers to an I RS Schedul e
"F'" as the neans to establish the farm inconme of the

property.?

2. DO 54. 060(5) (b) states:

"The tract in which the parcel is l|located passes one of the
following tests. Incone information should be presented to the
Pl anni ng Director by way of Federal |ncone Tax Schedul e 5.

"x % % * %

"b. Incone test. A farm passes the incone test if either

"1) The tract which includes the farmis not high-val ue
farm and, and the farm produced in the last two
years or three of the last five years at |east
$50, 000 (1994 dollars) in gross annual income from
the sale of farm products. In determning gross
i ncome, the cost of purchased |ivestock shall be
deducted from the total gross incone attributed to
the tract.
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On Decenber 4, 1995, the senior pl anner again
requested, in witing, that intervenor provide information
to establish conpliance with LDO 54.060(5)(b) by Decenber
11, 1995. Record 29. Intervenor did not provide additional
i nformati on and, on Decenber 11, 1995, the Pl anning Director
issued a "revised" determnation in which he denied the
application.

| ntervenor appealed the denial of his application to
the board of conm ssioners (board). In the letter of

appeal, intervenor states as the basis for his appeal:

"The Planning Director incorrectly applied the
type of proof of farm incone. The Code does not
require a CPA statenent or Schedule F pertaining
only to the specific parcel. The evidence
presented was sufficient." Record 23.

On January 23, 1996, the board held a public hearing on
intervenor's appeal. At the hearing, intervenor's attorney
raised the issue that because the planning director's
original, Novenmber 20, 1995 determnation had not been
appealed to the board, the original determ nation of the
pl anning director was final and could not be nodified.

Notwi t hstanding that the application had been processed

"2) The tract which includes the farm is high-value
farm and, and the farm produced in the last two
years or three of the last five years at |east
$80, 000 (1994 dollars) of gross annual income from
the sale of farm products. In determning gross
i ncome, the cost of purchased |ivestock shall be
deducted from the total gross incone attributed to
the tract."
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under a Type Il review, intervenor's attorney orally

di scussed the issue as foll ows:

"There's a nunber of issues that | think we need
to clear up. The first point, [intervenor]
believes that he has a permt. The permt was
i ssued on Novenber 20th. No appeal was filed
against that permt, nor was an order entered by
the Planning Director that | can find setting
asi de his previous approval. He just nerely then

al nrost two weeks later or nore than two weeks
| ater, three weeks later, denied it and issued a
deni al . There is no procedure for that in the
Code. [IIntervenor] already has his permt. * * *
The only way that anyone could have chall enged
this would have been to have filed an appeal and
brought the matter before you. That was not done
on the initial permt. This is a Type | review
under Article 22, and it specifically provides
that there is no notice or public hearing on that
type of review The decision is nade and that's
mai | ed out, and anyone wanting to challenge it has

seven days to file an appeal. That was not done.
It, therefore, is a final decision and it is
bi ndi ng.

"k x * x *"  Record 6. (Enphasis added.)

I ntervenor also addressed the nmerits of the appeal of the
deni al, essentially arguing that the Schedule "F' was not
required, and that there was no requirenment that intervenor
prove that he had $40, 000 annual i ncone.

Foll owi ng the public testinmony, the board's discussion
centered on the planning director's authority to rescind the
initial decision and issue a revised decision. I n advi sing
t he board, the county counsel described the county's Type |
review process and concluded that the original approval

could not be rescinded or further reviewed absent an appeal
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to the commission.3 At no point during the discussion was
the board informed that the application had been processed
under a Type Il rather than a Type | review, nor were the
conmm ssioners informed of the procedures applicable to a
Type |1 deci sion.

The board did not rule on the nerits of intervenor's
appeal . Rat her, they determ ned that since the original
November 20, 1995 planning director approval was not
appealed within seven days of the decision, that decision
was final, and intervenor's appeal was noot. The board made
no findings on the planning director's authority to rescind
t he deci sion. Rat her, ignoring that rescission, the board
di sm ssed the appeal, concl udi ng:

"The Board concludes that appellant's application
was approved by the Planning Director on Novenber
20, 1995 by a witten decision which was processed
in accordance with the provisions of Article 22.
No appeal of that decision was filed within seven
(7) days of the miling of that decision, and
there is no provision within the Klamath County

3The process for review and decision under a Type | review is stated in
LDO 22.030(B) as foll ows:

" 1. The Planning Director and his/her designee shall review
the application within 10 days of receipt of a conplete
application and determne its conpliance with applicable
provi sions of this code.

"2. An authorized signhature showing conpliance or non-
conpliance shall constitute the final decision.

"3. The Planning Director, at his/her discretion, may refer
review of the application to the Type |l or I|Il Review
procedure, or to an appropriate review body for a ful
qguasi -judi ci al hearing."
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Land Devel opnment Code for the Planning Director to
have entered the subsequent Decenber 11, 1995
deci sion denying the application. Because the
original decision was not appealed within the tinme
allowed by the Code, that decision is final and
t he appeal of the decision denying the application
is noot since there is a final approval of the
application.”™ Record 2.

Petitioner appeals the dism ssal of i ntervenor's
appeal .
ASSI GNVENTS OF ERROR

Petitioner makes two assignnents of error: that the
comm ssioners msconstrued the county's code requirenents,
and that the decision is flawed by procedural errors that
prejudice petitioner's substantial rights. Petitioner
argues that the county's code allows for the process used by
the planning director to rescind his initial decision and
grant a revised decision based on nore accurate factual
information, and that the conm ssioners' decision, which was
based on an issue that was not stated in the appeal,
m sconstrued the county's code authorizing the procedure
used by the planning director.

| ntervenor responds that the "proper" question in this
case "is to determine if the Code provides any authority for
the planning director to rescind an earlier formal
approval ." Response Brief 2-3. | ntervenor argues that the
pl anning director had no authority to rescind the Novenber
20, 1995 approval, and that since petitioner did not appeal

that initial approval, it becanme final and not subject to
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1 further review According to intervenor, the subsequent
2 rescission on Novenber 22, 1995 had no |egal effect

3 therefore, the conmm ssioners were entitled to ignore

4 Intervenor further argues he was not required to rai se what
5 he refers to as "the nootness issue” in his appeal of

6 Decenber 11, 1995 denial because the planning director's
7 lack of authority to rescind the Novenber 20, 1995 approva
8 was not relevant to issues related to the denial.

9 The bulk of the parties' argunents address whether,
10 under the Type 1|1 procedure, the planning director
11 authority to rescind his initial determnation.
12 chall enged decision does not address that issue. | nst ead
13 the decision is prem sed on an incorrect assunption that
14 challenged decision resulted from a Type | process. As an
15 initial comment, we note that because the board' s decision
16 regarding the authority of the planning director was based
17 upon an anal ysi s of t he i ncorrect procedur e,
18 <comm ssion's analysis is flawed. However, we need
19 discuss the requirenments of the Type Il process, because the
20 question is not properly before us.*4
21 The threshold problem we have wth the county's
22 decision is captured in what intervenor argues is
23 "proper" question in this case: intervenor's question

4Even if it were properly before us, remand would be in order to allow
the county to evaluate the requirenments of the Type Il process in the first

i nst ance.
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chal l enges the Novenmber 22, 1995 decision by the planning
director to rescind the November 20, 1995 approval

| ntervenor's argunent that he was not required to raise "the
moot ness issue” in his |ocal appeal of the December 11, 1995
deni al because the planning director's lack of authority to
rescind the Novenber 20, 1995 approval was not relevant to
issues related to the denial, <clearly 1illustrates the
collateral nature of intervenor's |ocal appeal: i nt ervenor
was not <challenging a basis for the Decenber 11, 1995
deni al; he was challenging a separate, earlier decision of
Novenmber 22, 1995.

Nei t her i ntervenor, nor any other party, timely
chall enged the planning director's authority to rescind the
Novenber 20, 1995 approval. Indeed, intervenor conplied, in
part, with the requests contained in the Novenmber 22, 1995
letter w thout any apparent objection. It was only well
after the Decenber 11, 1995 denial that intervenor ever
questioned the planning director's authority to rescind the
Novenmber 20, 1995 decision, and even then it was not in the
form of a properly filed appeal. Thus, <contrary to
intervenor's conclusion, the Novenmber 22, 1995 rescission
deci sion does have legal effect, and the board did not have
the authority to ignore it or find the appeal of the
Decenmber 11, 1995 decision noot. The Novenmber 22, 1995
resci ssion superseded the November 20, 1995 decision, and

the revised, Decenber 11, 1995 determ nation becane the
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pl anni ng director's deci sion.

I ntervenor's challenge to the planning director's
authority to rescind the Novenmber 20, 1995 decision through
an appeal of the Decenber 11, 1995 decision is an
i nperm ssible collateral attack on the unappeal ed, Novenber
22, 1995 rescission decision. Whether the planning director
had authority to rescind the Novenber 20, 1995 approval was
beyond the scope of the board's review during the appeal of
t he Decenber 11, 1995 decision, since that authority was
never tinely challenged. The question of the planning
director's authority to rescind the Novenmber 20, 1995
approval was not tinely appealed to the board. Therefore
the board exceeded its jurisdiction by retroactively
reinstating the rescinded, Novenmber 20, 1995 decision and
finding the appeal of the Decenber 11, 1995 deni al noot.>

The assignnents of error are sustained.

The county's decision is remanded for consideration of

the nmerits of intervenor's local appeal of the Decenber 11

SIntervenor also argues that, procedurally, petitioner's substanti al
rights have not been violated by the county's process because after the
conmi ssioners determined that the revised decision was noot, she did not
attenpt to appeal the Novenber 20, 1995 decision. We understand this

argument to be that petitioner's appeal is untinely because petitioner
failed to exhaust her local admnistrative renedies before appealing to
this Board. If the question of the planning director's authority been

properly before it, and if the county's decision had affirmatively
reinstated the initial decision in order to provide for a tinely appeal of

that decision, intervenor's argunent mght have nmerit. However, since the
basis of the county's decision was to find the appeal npot because the
initial decision had not been appealed in Novenber, in no event would

petitioner have been required to go through the futile exercise of
attenpting to appeal that sane decision in January.
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