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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
ALLEN D. FECHTI G,
Petitioner,
VS.
LUBA No. 95-256

CI TY OF ALBANY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
DUANE DRUSHELLA,
| nt ervenor - Respondent . )

Appeal from City of Al bany.

Garry P. MMirry, Portland, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Garry P. McMurry & Associ at es.

No appearance by respondent.

James H. Bean, Portland, filed the response brief and
argued on behalf of intervenor-respondent. Wth him on the
brief was Lindsay, Hart, Neil & Weigler.

HANNA, Referee; LIVINGSTON, Chief Referee, participated
in the decision.

AFFI RVED 08/ 01/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Hanna, Referee.
NATURE OF THE DECI SI ON

Petitioners appeal the city's approval of two tentative
subdi vision plats, one for a single famly subdivision and
another for a planned developnent; an interim plan for a
pl anned devel opnent; and a grading permt.
MOTI ON TO | NTERVENE

Duane Drushella (intervenor), the applicant below,
moves to intervene in this proceeding on the side of
respondent. There is no opposition to the notion, and it is
al | owed.
FACTS

| ntervenor applied for approval to develop a parcel
with a 37-unit planned devel opnent (PD) on 14.7 acres and a

single famly subdivision of 38 lots on 31.8 acres.!? On

1The city code requires separate processes to approve an ordinary
subdi vi sion and a pl anned devel oprment subdi vi sion. Al bany Devel opnent Code
(ADC) 11.160 sets forth the process for ordinary subdivisions, and states:

"Expl anati on of Process. Partitions and subdivisions are
reviewed at two stages. A tentative plat is reviewed prinmarily
for design aspects, such as connections to existing and future
streets, preservation of natural features, drai nage and

fl oodpl ai n consi derations, and conpl i ance with ot her
requi renents of this Code. The tentative plat need not be
prepared by a surveyor. The final plat is reviewed for

conformance to the tentative plat as approved (with or without
conditions) and applicable state or county laws or rules.

* x %"

ADC 11. 260 sets forth the process for planned devel opnments, and states:

"Procedure. A planned devel opnent is processed in three steps;
tentative, interim and final approvals. The prelimnary
application is reviewed by staff as a Type | procedure. The

Page 2



© 00 ~N oo o b~ w NP

e N e N e
g A W N B O

Oct ober 30, 1995, the planning comm ssion adopted findings
conditionally approving the applications. On petitioner's
appeal, on Novenber 29, 1995, the city council affirnmed the
pl anni ng comm ssi on approval, and inposed conditions on the
applications for (1) ML-08-95, a tentative subdivision plat
for a planned developnent; (2) M-09-95 a tentative
subdivision plat; (3) PD-02-95 an interim plan for a
pl anned devel opnent; and (4) F-0006-95, a grading permt
pertaining to drai nageways. 2
Thi s appeal foll owed.3

FI RST AND SECOND ASSI GNMENTS OF ERROR

) The first five assignnents of error address grading and
filling proposed on the subject property affecting the other

proposed applications. Al bany  Muni ci pal Code (AMO)
18. 04. 040 states:

interim application is reviewed by the Planning Conm ssion
under the Type IIl1 procedure. The final approval is reviewed
through the Type | procedure.”

2The notice of public hearing explains:

"F-0006-95: Grading permits are reviewed according to the
Uni f orm Bui | di ng Code Appendi x Chapter 70, which contains clear
and objective standards. Review of a grading permt
application is a building pernmit, not a land use decision.
However, the City of Al bany has added subjective requirenments
pertaining to drai nageways as review criteria for approval of a
building permt application, and a decision based on the
drai nageway requirenent is a land use decision.” (Enphasi s
added.) Record 434.

3This appeal is before us for the third tinme. See Fechtig v. City of

Al bany, 24 Or LUBA 577 (1993); Fechtig v. City of Albany, 27 O LUBA 480,
130 O App 433 (1994), rev den 320 Or 507 (1995).
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1 "The followi ng standards shall also be adopted as

2 part of the engineering standards:

3 "(1l) Grading operations will not be permtted in

4 open drai nageways, nor on |and adjacent to a

5 dr ai nageway, wi t hout detailed engineering

6 cal culations submtted by the applicant to

7 the Building Oficial upon which the Building

8 Official finds that such an operation wll

9 not adversely af fect the existing and

10 ultimte developments or |land adjacent to

11 dr ai nageway.

12 "(2) Any gradi ng operation which takes place in an

13 open drai nageway or on the land adjacent to

14 t he drai nageway nust be found by the Building

15 Oficial to have sonme beneficial purpose and

16 the amount thereof not greater than s

17 necessary to achi eve t hat pur pose. "

18 (Enphasi s added.)

19 Petitioner argues that the <city msconstrued the
20 criteria concerning fill in a drainage way.* The city
21 interpreted its ordinance so that the AMC 18.04.040(1)
22 | anguage, "or |and adjacent to drainageway" is read to
23 parallel the reference in subsection (2), "on |and adjacent
24 to the drainageway." The chall enged decision states:

25 "M Fechtig has argued that Code Section

26 18.040(1) when it says, ‘'where the Building

27 Oficial finds that such an operation wll not

28 adversely affect the existing and ultimte

29 devel opnents or |and adjacent to drai nageway' has

30 sone speci al meani ng i nconsi stent with this

31 decision. After careful consideration we conclude

32 that the word 'or' in the above-referenced

33 sentence is, in fact, a typographical error and

34 that the proper word is not 'or' but rather 'on'.

pertains.
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The clear intent of the section in question is to
insure that present devel opnent on or adjacent to
a drai nageway does not preclude or unreasonably
[imt subsequent devel opnent on ot her | and
adjacent to the drainageway. Even if the use of
the word '"or' instead of 'on' was not accidental
we believe that the sentence only makes sense if
it is understood only to require that the fill in
t he drainageway not preclude or adversely affect
devel opnent on |and adjacent to the drai nageway.
Accordingly, City Staff, in an explanatory handout
di stributed by the Building Division, has used the
word 'on' rather than 'or' to clarify the section
in question. (Enmphasis added.) Record 419.

Petitioner argues that:

"By inserting the word '"on' for the word 'or' the
City and the Developers |imt their analysis of
the effects of the fill to the developnent on
Devel opers'’ property and ignore the adverse
effects on Petitioner's adjacent |and, which also
lies in the drainageway."” Petition for Review 7.

This Board is required to defer to a |local governing
body's interpretation of its own enactnment, unless that
interpretation is contrary to the express words, purpose or
policy of the |local enactnent or to a state statute,
statewi de planning goal or admnistrative rule which the

| ocal enactnent inplenents. ORS 197.829; Gage v. City of

Portland, 319 Or 308, 316-17, 877 P2d 1187 (1994); Clark v.
Jackson County, 313 Or 508, 514-15, 836 P2d 710 (1992).

This neans we nust defer to a |ocal governnment's

interpretation of its own enact nment s, unl ess t hat

interpretation is so wong as to be beyond colorable

defense.” Zippel v. Josephine County, 128 Or App 458, 876

P2d 854, rev den 320 O 272 (1994). See al so Goose Holl ow
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Foothills League v. City of Portland, 117 O App 211, 217

843 P 2d 992 (1992); Melton v. City of Cottage G ove, 28 O

LUBA 1 (1994), aff'd 131 O App 626, 887 P2d 359 (1995).
Furthernmore, we nust read all conmponents of an ordinance
together in a manner which gives neaning to all of its

parts. Kent on Nei ghborhood Assoc. v. City of Portland, 17

Or LUBA 784, 797 (1989).

The parties do not dispute that the first phrase of AMC
18.04.040(1) requires the city to determne that grading
operations wll not take place 1in open drainageways.
Petitioner's readi ng of the second phrase  of AMC
18.04.040(1) requires the <city to determne that the
operation wi | | not adversely af fect: (1) exi sting
devel opnent; (2) ultimate devel opnment; or (3) |and adjacent
to the drainageway. The city's reading of AMC 18.04.040(1)
requires the city to determ ne that the operation wll not
affect: (1) existing developnent on |and adjacent to the
drai nageway; or (2) ultimate developnents on | and adjacent
to the drainageway. Under either reading, the city nust
consi der whether grading operations adversely affect |and
adj acent to the drai nageway. However, petitioner's reading
of the first two factors does not explain what devel opnents

must be consi dered. The <city's reading cures this
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ambiguity.> We conclude that the city's interpretation of
AMC 18.04.040, which excludes consideration of adjoining
parcels, is not so wong as to be beyond a colorable
def ense.

Petitioner conplains also that the city failed to nake
a finding on the adverse effects of fill on petitioner's
| and, and points to evidence of adverse effects that he
subm tted. | ntervenor responds that the city nade the
required finding, and identifies that finding in the
deci si on, which states:

"Qur review of the record, which includes the
staff report at pages 60 through 61, convinces us,
and we so find, t hat detailed engineering
cal cul ati ons have been submtted by the applicant
and approved by the Building Official to

denonstrate that the grading operation wll not
adversely affect the existing and ultinmate
devel opnent s on | and adj acent to t he

dr ai nageway. "¢ Record 420.

Petitioner has not denonstrated that the city failed to
make the finding required by AMC 18. 04. 040.

The first and second assignnments of error are denied.
THI RD AND FOURTH ASSI GNMENT OF ERROR

Petitioner argues that the city erred in two respects

in applying AMC 18.04.040 to the issuance of the grading

SNeither interpretation addresses whether "land adjacent to the
dr ai nageway" includes only the applicant's land or whether petitioner's
adj oining parcels are included in that ambit.

6l ntervenor contends that nuch of petitioner's argunment is based on
petitioner's prior cases pertaining to i ssues that are not before us here.
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permt (FO00695) when it: (1) found substantial evidence
that the fill was for a beneficial purpose of nmaking lots
bui | dabl e; and (2) failed to find that the amount of fill it
allowed is no greater than that needed for a beneficial
pur pose.

I ntervenor responds that "AMC 18.04.040 regulates all
grading operations--not sinmply fill. It is the entire

"Grading operation' that nmust provide 'sonme' benefit, not

just the fill."™ (Enphasis in original.) Intervenor's Brief
14.

The record is replete with docunentation addressing the
grading and fill requirenments of AMC 18.04.040. Record 159-
60, 162-63, 246-47, 398, 418, 420. The grading permt

revi ew st ates:

"The purpose of filling this area is to provide
buil dable Ilots wthin a proposed subdivision,
which is [a] purpose which wll benefit the

purchasers of the lots and residences that wll
[be] built on them The Building Oficial and
City Engineer have reviewed the calcul ations and
pl ans submtted by the applicants and have
concluded that the proposed fill is the m ninmm
amount needed to provide buildable |ots.

"k *x * * *

"The Building Official and City Engineer have
concl uded, based on the findings above, that the

fill proposed in, and adjacent to, the referenced
drai nageway has sone beneficial purpose and the
amount of the fill is not greater than necessary

for that purpose.” Record 247.

As a review body, we are authorized to reverse or

remand the challenged decision if it is "not supported by
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subst anti al evi dence I n t he whol e record.”
ORS 197.835(7)(a)(C). Substantial evidence is evidence a
reasonable person would rely on in reaching a decision.

City of Portland v. Bureau of Labor and Ind., 298 O 104,

119, 690 P2d 475 (1984); Bay v. State Board of Education,

233 Or 601, 605, 378 P2d 558 (1963); Carsey v. Deschutes

County, 21 O LUBA 118, aff'd 108 Or App 339 (1991). In
review ng the evidence, however, we nmay not substitute our
judgnent for that of the |ocal decision nmaker. Rat her, we
must consider and weigh all the evidence in the record to
which we are directed, and determ ne whether, based on that
evi dence, the |ocal decisionmker's conclusion is supported

by substantial evidence. Younger v. City of Portland, 305

Or 346, 358-60, 752 P2d 262 (1988); 1000 Friends of Oregon

v. Marion County, 116 Or App 584, 588, 842 P2d 441 (1992).

If there is substantial evidence in the whole record to
support the <city's decision, LUBA wll defer to it,
notw t hst andi ng that reasonable people could draw different

conclusions from the evidence. Adler v. City of Portl and,

25 Or LUBA 546, 554 (1993). Where the evidence 1is
conflicting, if a reasonable person could reach the decision
the city nmade, in view of all the evidence in the record,
LUBA will defer to the city's choice between conflicting

evi dence. Mazeski v. Wasco County, 28 Or LUBA 178, 184

(1994), aff'd 133 Or App, 258, 890 P2d 455 (1995); Bottumv.
Uni on County, 26 Or LUBA 407, 412 (1994); Mclnnis v. City of
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Portland, 25 Or LUBA 376, 385 (1993).

The conclusions of the city building official and the
city engineer are substantial evidence that the fill is for
the Dbeneficial purpose of nmaking the subject property
bui | dabl e, and that the anount of fill allowed to acconplish
this beneficial purpose is no greater than necessary.

The third and fourth assignnments of error are deni ed.

FI FTH ASSI GNMENT OF ERROR

Petitioner argues "[t]he city granted in excess of 5000
cubic yards on the Planned Developnment Site wthout an
application for a fill permt, supported by data required by
review criteria of the city Code." Petition for Review 14,

Petitioner contends that the application submtted by

intervenor is for approval to fill the area designated for
t he subdivision and not an application to fill the area
designated for the planned devel opnent. In an apparent

effort to refute the evidence relied on and the concl usi ons

of the <city in issuing the permt, petitioner refers
generally to "massive fills above and below the floodplain
line along the north side of the PD." Petition for Review
15.

We agree with intervenor that the application and the
findings supporting the grading permt reference the entire
subdi vision tentative plat, including the PD portion of the
subdi vi si on. Accordingly, the approval of the grading

permt did not exceed the scope of the application for that
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approval .

The fifth assignnment of error is denied.
SI XTH ASSI GNMENT OF ERROR

Petitioner contends the city msconstrued ADC 11.180
and 12.150 for vehicle access on petitioner's neighboring
property when it provided for only one, instead of two,
access points.

The staff report, adopted as part of the challenged

deci si on, sets forth <criteria and describes how those

criteria are net. As relevant to this assignnment of error
it states:
"(2) Adjoining land can be developed or is
provi ded access that will allow its devel opment in

accordance with the Al bany Devel opnent Code.
"Fi ndi ngs of Fact

"2.1 We interpret this criterion to require that
adjoining land either have access, or be provided
access, that will allow its devel opnent in
accor dance w th t he Devel opnment Code. "“In
accordance with the Devel opnment Code' neans in
accordance with ADC 12.060: 'No devel opnment shal
occur unless the devel opnent has frontage on or
approved access to a public street currently open
to traffic."" (Enphasis in original.) Record
193.

The decision continues by describing nunmerous properties,
several of which are owned by petitioner, and access to
t hose properties.

Petitioner descri bes a hypot heti cal devel opnent
scenario wherein one of his adjacent properties is divided

into four Jlots wth the frontage on the west side.
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Petitioner contends that this configuration cannot neet
vari ous ot her code requirenents unless two access points are
avail able. Thus, he reasons the only logical alternative is
to condition the subject approval to require two access
points to his property so that it can be developed in the
descri bed configuration.

| nt ervenor poi nts out t hat petitioner's scenario
considers only one of petitioner's properties in relation to
that of the subject property. It does not consider access
t hat m ght be available from petitioner's other properties.

Petitioner's constrained conjecture concerning one
possi bl e devel opnent scenari o does not provide a basis for a
determ nation that the city's decision does not conformto
the applicable criteria.

The sixth assignnment of error is denied.
SEVENTH ASSI GNVENT OF ERROR

The seventh through the eleventh assignnments of error
address groundwater <collection and retention plans and
syst ens.

In the seventh assignnent of error, petitioner contends
the city msconstrued its code criteria for approving a
storm sewer plan and system when it found that "[t]he
conceptual storm drainage systens has been approved by the
City Engineer.™ Petitioner contends that although a
conceptual plat is allowed by the code, ADC 12.530 does not

provide for a conceptual storm drainage system
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The chal |l enged deci sion states:

"ADC 12.530 requires that all proposed storm sewer
pl ans and systens be approved by the City Engi neer
as part of the tentative plat review process. The
storm drain plan is shown on the ' Conceptual
Uility Plan," and in addition, the applicant's
have submitted a 'Conceptual Storm Drain Plan,

prepared by K&D Engi neeri ng, I nc., revi sed
Sept enber 25, 1995. These conceptual plans have
been approved by the City Engineer." Record 200.

| ntervenor responds that the procedural provisions, set
forth in ADC 11.160 and 11.260, describe a nulti-stage
approval process in which the final plat nmay reflect changes
as allowed by the city engineer. Mor eover, the conditions
of approval state, "Prior to plat approval, final design of
public sanitary sewer, water, and storm drainage systens
must be submtted for review and approved by the City
engi neer." Record 248.

Provisions of a zoning ordinance should be interpreted in a manner

whi ch gives nmeaning to all parts of the ordinance. 19th Street Project v.

City of The Dalles, 20 Or LUBA 440 (1991); Kittleson v. Lane

County, 20 Or LUBA 286 (1990); Kenton Nei ghborhood Assoc. v.

City of Portland, supra.

Petitioner has not established the city's reading of
the requirements of ADC 11.160, 11.260 and 12.530 together
is beyond a colorable defense, and we defer to the city's
interpretation. ORS 197.829(1).

The seventh assignnment of error is denied.

El GHTH, NI NTH, TENTH AND ELEVENTH ASSI GNMENTS OF ERROR

Petitioner argues that (1) the city erred when it
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failed to independently review calculations pertaining to
water runoff as required by ADC 12.530; (2) the declaration
that the city engineer did review the proposed systemis not
supported by substantial evidence; and (3) two findings
addressing storm water runoff are irrelevant or not
supported by substantial evidence.

The intervenor responds that (1) petitioner did not
argue below that the city engineer did not independently
review calculations at issue; (2) the record denonstrates
that the city engineer properly reviewed the cal cul ations;
and (3) the city's findings pertaining to storm water runoff
are supported by substantial evidence.

Before the planning conm ssion, petitioner submtted
his version of the proper storm water runoff cal cul ations.
However, because petitioner did not raise the issue of the
city engineer's review below, we do not consider it here.
Furthernore, even if the issue had been raised, as discussed
in the third and fourth assignnents of error, where, as
here, the evidence is conflicting, if a reasonable person

could reach the decision the city made, in view of all the

evidence in the record, LUBA will defer to the city's choice
between conflicting evidence. Mazeski v. Wasco County,
supra.

The eighth, ninth, tenth and eleventh assignnents of

error are deni ed.
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TWELFTH ASSI GNVENT OF ERROR

Petitioner makes ni ne subassi gnnent s of error
chall enging the substantial evidence pertaining to the
pl anned devel opnent. Petitioner contends that the city
failed to satisfy criteria in ADC 11.250 for "a high quality
master plan" and "high quality performance requirenents."”
Much of petitioner's argunent is a description of evidence
and testinony he submtted below critiquing the proposal.

| nt ervenor responds:

"First, Petitioner did not raise this issue before
the City with sufficient clarity to afford the
City or the applicant an opportunity to respond.

" * * * %

"Petitioner m sst at es t he City's findi ngs,
m sunderstands the City's code provisions relating
to density calculations, and m sunderstands the
| egal standard for det er m ni ng subst anti al
evi dence." Record 31-32.

Much of petitioner's argunment is based on hypothetica
scenari os which are not based on facts in the record, and to
whi ch petitioner applies his own interpretation of the ADC
This reasoni ng does not denobnstrate that the city failed to
rely on substantial evidence when it made its findings and
concl usi ons.

Because petitioner does not denonstrate that he raised
these issues below with sufficient clarity to allow a
response, we do not review them here. Furt hernore, none of
petitioner's disputes with the wevidence in the record

underm nes the substantial evidence in the whole record upon
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which the city relied on in making the chall enged deci si on.

The twel fth assignment of error is denied.
THI RTEENTH ASSI GNMENT OF ERROR

Petitioners argue, "The City denied Petitioner and
ot her objectors a full and fair hearing, contrary to Oregon
law and the U S. Constitution requiring procedural and
substantive due process" Petition for Review 41.

A. Procedural Due Process

Petitioner contends first that a notice of inadequate
application was not issued as required by ORS 215.428.7 By
the terms of the statute, the right to such notice is the
applicant's right and not that of a potential objector.

Petitioner also describes an instance at the October
16, 1995 planning comm ssion hearing in which, for the first

time, two homeowner associations were proposed rather than

one. Because of this change, ©petitioner requested a
conti nuance, which request was denied. Petitioner now
objects to this denial of his request. Petitioner neither

descri bes how this al | eged viol ation vi ol ates hi s
constitutional due process rights nor explains any violation
of ORS 197.763. Petitioner has failed to establish any such
vi ol ati ons.

Petitioner next makes four separate argunents that we

address as a whole. First, petitioner objects that

7I't is actually the corollary provision, ORS 227.178 that applies to
cities. ORS 215.428 applies only to counti es.
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opponents of the proposal were allowed only 90 mnutes to
present testinony, and petitioner, individually, only 13
m nut es. 8 Second, petitioner argues that three critical
points he nmade at the planning conm ssion hearing are
ignored in the findings and concl usions. Third, petitioner
contends that the city council's decision to review the
pl anni ng comm ssion's decision on the record elimnated the
opponents' opportunity to point out errors made by the
pl anni ng comm ssi on. Fourth, petitioner alleges that the
city staff urged the city council not to change the findings
and concl usi ons.

The sum total of petitioner' argunent that these
allegations rise to the level of a constitutional violation

is petitioner's statenent:

"Cunul ati vel y, t hese I rregul ar proceedi ngs
establish that the deal was done between the City
and Devel opers prior to the October 16th Planning
Conmm ssi on hearing when Findings and Conclusions
were carved in stone!™ Petition for Review 46.

LUBA will not consider clainms of a constitutional
violation when the petitioner raising the claim does not
make a |egal argunent sufficient for review of the claim

Sparks v. Tillamok County, O LUBA __ , (LUBA No.

95-141, January 19, 1996); Joyce v. Miltnomah County, 23 O

8| ntervenor explains in response that each side, proponents as well as

opponents were allowed 90 mnutes for oral testinony. Petitioner was
allowed to use other opponents' unused tine when the opponents did not use
the full 90 mnutes. The city did not inpose a limt on witten

submi ssions, and petitioner submitted in excess of 100 pages of naterial
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LUBA 116 (1992); Cumm ns v. Washington County, 22 O LUBA

129 (1991), aff'd 110 Or App 468 (1992).

Thi s subassi gnnent of error is denied.

B. Substantive Due Process

Petitioner's allegation is a recitation of argunents
made in other assignments of error but couched here as a
substantive due process violation. In sunmary:

"Petitioner submts that the Planning Comm ssion
and City Council [a] biased and fatally flawed
Staff Report with its blatant m srepresentation of
review criteria and conclusory statenent of
facts.” Petition for Review 47.

Petitioner's scant analysis and argunent in support of
this assignnment of error does not merit discussion. 1d.

Thi s subassignnent of error is denied.

The thirteenth assignment of error is denied.

The city's decision is affirned.
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