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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
SAM M LLER,
Petitioner,
VS.
LUBA No. 96-006

CITY OF JOSEPH,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
DAVI D MANUEL, LEE MANUEL, and
BANK OF WALLOWA COUNTY,
| nt ervenor s- Respondent. )

Appeal from City of Joseph

Sanmuel D. MIler, Joseph, filed the petition for review
and argued on his own behal f.

No appearance by respondent.

D. Rahn Hostetter, Enterprise, filed the response bri ef
and argued on behalf of intervenors-respondent. Wth himon
the brief was Mautz Baum Hostetter & O Hanl on.

GUSTAFSON, Referee; HANNA, Referee, participated in the
deci si on.

REMANDED 08/ 21/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the city council's approval of a
conditional use permt for an arts and crafts store and an
educati onal center.

MOTI ON TO | NTERVENE

David and Lee Manuel (intervenors), the applicants
bel ow, and Bank of Wallowa County, owner of the subject
property, nove to intervene on behalf of respondent. There
is no opposition to the notion, and it is all owed.

FACTS

The subject property, presently owned by the Bank of
Wal | owa County, is located on the city's Main Street, and is
devel oped with a log building, which currently serves as a
bank. The property is located within the city's comercia
(C) district. Properties across Main Street to the south,
and the property immediately north and east of the subject
property are also zoned C. Property imediately west of the
subj ect property is zoned Select Residential (R-1), and is
devel oped with a retirenent hone.

I ntervenors own and operate the "Manuel Museunt
directly across Main Street fromthe subject property. They
propose to redevelop the subject property as "a conplete
educational center,” which they describe as "an arts and
crafts store and an educational center with light industrial

use where bronze scul ptures are created, produced and sold
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and where vocational training and educational services are
provided." Record 1.

No plat plan or any other formal or detailed plans for
t he educational center were provided with the application.

During the hearings process, intervenor Lee Manuel (Manuel)

provi ded a concept ual descri ption of t he proposed
educat i onal center, but did not provide any details
regarding its construction or operation. As  Manuel
descri bed the proposed center, the focal point will be a

foundry, which intervenors propose to enclose with glass for
viewi ng and educational purposes. Manuel suggested the
foundry would require a 100 I|b. furnace, which would
probably be smaller than other foundries in the area.
According to intervenors' attorney, the foundry would
produce only sculptures of intervenor David Mnuel, and
"overflow' production would be transferred to other |ocal
foundri es.

There was conflicting evidence regarding the amount of
noi se, heat and other em ssions the proposed foundry would
gener at e. Workers at two local foundries testified that
foundries generate substantial noise, exhaust funmes, snoke
and heat, which would necessarily inpact surrounding
properties. Conversely, proponents presented testinony from
a contractor that a foundry can be constructed so that sound
is "stopped" efficiently and that fire risks are mnim zed.

A professor at a nearby college that operates a foundry
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testified that the facilities at the college operate wth
| ow noise levels and no internal em ssions. He testified
that all em ssions are discharged through upper-story vents.
He did not testify regarding the nature or amounts of the
ext er nal em ssi ons. Anot her  operator of a "finishing
foundry" located in a local comercial zone testified that
no nei ghbors had conpl ai ned about noi se.

There was no evidence presented as to how the proposed
foundry conpares to a "finishing foundry." Nor was there
evi dence that intervenors propose to incorporate the
techni ques used at the |ocal college or described by the
contractor that would mnimze noise and em ssions, or
ot herwi se how the proposed foundry will be dissimlar or be
able to avoid the adverse characteristics of other |ocal
foundri es. No evidence was presented regarding how the
foundry would be ventilated, how em ssions of heat, snoke
and other fumes would be discharged or what anmount of noise
t he foundry furnace or other operations would cause.

The city conducted two public hearings on intervenors
application. At the close of the hearings, councilors
questioned their ability to evaluate the proposal w thout a
pl at plan or ot her details regarding the <center's
construction and operation. W thout resolution of that
question, or any request for further information, the
councilors then voted to direct staff to prepare findings

approving the application. Five days later, the city
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council held an additional hearing at which it adopted the
findi ngs of approval.

Thi s appeal foll owed.
FI RST ASSI GNMENT OF ERROR

Petitioner contends the city inproperly construed the
applicable law, and made inadequate findings not supported
by substantial evidence when it concluded that the proposed
use satisfies the city's definition of "Light |Industrial
Busi ness. "

The city identified as an applicable approval criteria
the Joseph Land Devel opment Code Section 1.030(44), which

defines "Light Industrial Business" as follows:

"A business engaged in manufacturing or repairing
a product and hiring no nore than ten enpl oyees.
Sai d business nust conply with all state and | ocal
codes concerning sound |evel, utility, and
structural guidelines. A qualifying business
| ocated in a comercial zone may not adversely
affect the nature of the commercial and adjoining
residential zones in any way."

Petitioner challenges the city's findings of conpliance with
three of the requirenents stated in that definition.1

| nt ervenors respond generally t hat petitioner's
argument is msplaced, or in any event premature, since
petitioner cannot establish that the developnment, when

conpleted, wll not fit within the definition of a |ight

1There is no dispute that the proposed use satisfies the first component
of the definition, that the wuse wll be "[a] business engaged in
manufacturing or repairing a product[.]"
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i ndustrial business. According to intervenors, the approved
use is, by definition, consistent with the definition of a

l'ight industrial business because the conditions of approval

require that it be a light industrial business. Intervenors
expl ai n:
"From that definition [of "1 ght I ndustri al

busi ness”"] one can determ ne that the use all owed
by the conditional use permt is for a business
t hat produces bronzes, is conducted with no nore
than ten enployees, operates in conpliance wth
| ocal and state |aws governing sound, utility and
structural guidelines, and does not adversely
affect the nature of the commercial and adjoining
residential zones." Response Brief 7.

I ntervenors argue that we need not consider whether the use
as proposed actually satisfies each of those characteristics
since the use as approved requires that it fit within the
definition of |light industrial business.

We disagree. The definition of "light industrial use"
does not determ ne the use. The city's findings nust
establish whether the proposed use conplies wth the
definition, based upon a factual exam nation of the use
pr oposed. Thus, we nust examne the city's findings
regardi ng each of the three conponents of the definition of
light industrial business upon which petitioner bases his
chal | enge.

A.  No More Than Ten Enpl oyees.

The city found that the proposed educational center
could have no nore than ten enployees, and conditioned the

approval upon that requirenent. Petitioner contends that
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w thout any specific information regarding the center's
proposed operations, the city had no factual basis upon
which to conclude that the educational center could in fact
operate with no nore than ten enpl oyees. Petitioner cites
intervenor Manuel's testinony where she questioned whether
ten enployees would be adequate for the proposed use.
Record 40. Petitioner further questions the feasibility of
needi ng no nore than ten enployees for a "conplex of nearly
7,000 square feet [where] they propose to develop a fully
operational metal foundry, a vocational training school, a
retail gallery, offices, semnar roons and a nuseum"”
Petition for Review 8. As petitioner asserts, "[t]here were
no facts submtted by the applicants which explain how this
facility, with all its diverse endeavors, intends to operate
within the limtation of ten enployees.” |d.

We agree with petitioner. The city did not find that
the proposed use satisfied the definition of I i ght
i ndustrial business because it would, or even could, operate
with no nore than ten enpl oyees. In fact, the city made no
factual findings regarding the nunber of enployees necessary
or feasible for the <center's operations. The <city's
findings are, therefore, inadequate to establish that the
use does or can satisfy this definitional criterion.

A fundanmental deficiency in the city's ability to make
adequat e findi ngs est abl i shi ng compl i ance Wi th this

criterion is that the scope of the proposal has yet to be
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defined. Until intervenors provide the city with sufficient
detail regarding the operation of the proposed educati onal
center, the city cannot performits evaluative function to
determ ne whether it is feasible for the proposed center to

operate with no nore than ten enpl oyees. See Rasnussen v.

Baker County, 17 Or LUBA 1185, 1194 (1989).

In order to determ ne whether the proposed educationa
center satisfies the first element of the city's definition
of light industrial business, the city nust at a mninmm
establish that, based on the facts of the proposed use, it
is feasible for the use to operate with no nore than ten
enpl oyees. It may then condition the approval to ensure

conpliance with the criteria. Thomas v. Wasco County, 30 O

LUBA __ , (LUBA No. 95-098, January 12, 1996), slip op at
17; Burghardt v. City of WMlalla, 29 O LUBA 223, 236

(1995).

Thi s subassi gnnent of error is sustained.

B. Conpliance Wth All State and Local Codes
Concerning Sound Level, Utility, and Structural
Gui del i nes.

The city's findings of conmpliance with this criterion

st at e:

"The applicant and several others who testified in
support of the proposed use submt that conpliance
with State and Federal agency standards for sound
levels, utilities and structural changes required
for the industrial conponent of the wuse 1is
sufficient to satisfy the requirenments set forth
in the second sentence of Section 1.030(44). The
Council finds that there are specific standards
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set by agencies such as the Occupational Safety
and Health Adm nistration (OSHA), Departnment of
Envi r onnment al Qual ity (DEQ) , Bui | di ng Codes
Division (BCD) and the Oregon State Fire Marshal

(OSFM and that the City has no additiona

requirenents. However, the Council also finds
that not all of these agencies are involved in the
pl anning phase of devel opnent. Therefore, in

order to ensure that their standards are nmet prior
to the beginning of construction, a condition of
approval shall be placed on the permt requiring
approval of engineered plans from these agencies
prior to the City's approval of a zoning or
building permt application.” Record 6-7.

A condition of approval adds:

"The applicant shall solicit and receive witten
approval of engineered plans for the proposed use
from OSHA, DEQ BCD and OSFM prior to the City's
approval of a zoni ng or bui I di ng permt
application.”™ Record 18.

Petiti oner argues:

"W thout taking any testinony as to what standards
m ght be applicable to this project, to what
extent they may apply, or whether those standards
are in conpliance with the city's own zoning
ordi nance and conprehensive plan, the city sinmly
decided to name all the state agencies it could
think of that m ght have sonme relevance to this
project, then transfer the responsibility for
conpliance and enforcenent to them" Petition for
Revi ew 12.

When a |ocal approval criterion mandates conpliance

33 with state agency requirenents, the local governing body is

34 not
35 can,
36 only

required to establish that the state agency requirenents

in fact, be satisfied. The | ocal governing body need

determ ne that the necessary agency permt IS

37 available. As we stated in Bouman v. Jackson County, 23 O

Page 9




LUBA 628, 647 (1992):

"[Where a local governnent finds that approval
criteria will be met if certain conditions are
i nposed, and those conditions are requirenments to
obtain state agency permts, we think a decision
approving the subject application sinply requires
that there be substantial evidence in the record
that the applicant is not precluded from obtaining
such agency permts as a matter of [|aw There
does not have to be substantial evidence in the
record that it is feasible to conply with all

di scretionary state agency perm t approva
standards because the state agency, which has
expertise and est abl i shed st andar ds and
pr ocedur es, wi | ultimately determ ne whether

t hose standards are net."

Thus, in order to establish conpliance wth the
chal l enged definitional criterion with regard to applicable
state codes, the city nust only establish which, if any,
agency codes contain approval criteria, and that as a matter
of law, intervenors are not precluded from obtaining such
agency permts. The city's findings, however, do not
satisfy this threshold requirenent.

The findings do not explain why the state agencies
specified were determned to have jurisdiction over aspects
of the proposed devel opnent. Nei ther the application nor
any supporting materials in the record provide any
i ndi cati on of which agencies m ght have jurisdiction, other
than a statenent by intervenors' attorney that DEQ may have
sone controlling regulations. During hearing testinony,
i ntervenor Manuel acknowl edged she did not know to which

state regulatory requirenents the proposed devel opment woul d
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be subject, but assured the council that she would conply
w th whatever standards were required. Record 40. Thi s
assurance is insufficient to establish which agencies have
applicable code requirenents, and whether the proposal
qualifies to apply for those approvals.

As discussed with regard to the first subassignnment of
error, the city cannot find conpliance with this criterion
when the scope of the proposed developnent has yet to be
defi ned. W thout plans for the proposed use, the city
cannot determ ne which state agencies may have jurisdiction
over various aspects of the devel opnment.

This lack of information a so precludes the city from
determning that it does not have any codes applicable to
t he proposed devel opnment. The city has not explained how it
reached its conclusion that there are no local regulatory
code requirenents, such as local fire or building standards,
to which this developnment will be subject.

Thi s subassi gnnent of error is sustained.

C. No Adverse Affect on the Nature of the Commerci al
and Adj oi ning Residential Zones in Any Way.

The city's finding regarding this criterion states:

"The | ast sentence of Section 1.030(44) reads, "A
qualifying business |ocated in a comercial zone
may not adversely affect the nature of the
commercial and adjoining residential zones in any
way. " The Council finds that wth the operation
of a foundry the potential for hazardous and
adverse inpact to neighbors, both comrercial and
residential, does exist; that the conditions of
approval previously stated [regarding the first
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two sentences of 1.030(44)] are intended to insure
there will be no adverse affect on the adjoining
zones; and that the |last sentence of Section
1.030(44) requires the Council to deny the
application unl ess the approval is further
conditioned to provide for inmmedi ate abatenment of
any condition that causes an adverse affect on the
adj oining zones. Therefore, a <condition of
approval shall be placed on the permt requiring
that upon witten notification from the Council
affecting the adjoining zones the applicant wll
i nmedi ately remedy the affect or cease operation.
In order to ensure for the applicant a fair
application of this <condition and to ensure
enforcement of the condition at no cost to the
citizens of Joseph, the condition for approval
shall include a provision for costs and attorney
fees to the prevailing party in case of
litigation." (Enphasis added.) Record 7.

A condition of approval adds:

"Upon written notification from the Council that
operation of the foundry is adversely affecting
the adjoining zones the applicant will inmediately
remedy the affect or cease operation of the
foundry until the affect can be renedied. In the
event of litigation regarding the enforcenent or

interpretation of this or any other condition of
this permt the prevailing party shall be entitled
to costs, disbursenents (including expert wtness
fees), and reasonable attorney fees." Record 18.

Where the city's approval acknow edges the potenti al
for adverse inpacts from the proposed foundry, it cannot
determne there will nonetheless be conpliance with this
criterion through the inposition of a <condition that

requi res abatenment of that adverse inpact. Thomas v. WAsco

County, slip op at 17. The city's own findings indicate the
proposed developnent does not satisfy this criterion.

Moreover, until intervenors provide evidence regardi ng scope
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and operation of the proposal, the city cannot properly
eval uate whether a foundry in the proposed |ocation can be
devel oped so as to neet the definitional requirenent of a
"l'ight industrial business”" by virtue of its having no
adverse affect on the adjoining residential zone. See
Rasnmussen, 17 Or LUBA at 1194.

Thi s subassi gnnent of error is sustained.

The first assignnent of error is sustained.
SECOND ASSI GNMENT OF ERROR

Petitioner assigns error to the city's conpliance wth
several conprehensive plan provisions.

Intervenors argue in their jurisdictional statenment,
and again in their response to the second assignnent of
error, that petitioner may not raise issues regarding
conpliance with conprehensive plan provisions because, in
his jurisdictional statenent, petitioner asserted as the
basis for this Board's jurisdiction only that the decision
involved "the application of a land use regulation * * *
pursuant to ORS 197.015(10)(a)(A) (iii). He did not also
assert t hat this Board has jurisdiction under ORS
197.015(10)(a)(A)(ii), which provides for jurisdiction over
decisions involving application of conprehensi ve plan
provi sions. According to intervenors, petitioner is "bound
by his jurisdictional al | egation” and therefore his
arguments nmust be limted to those which fall wthin his

jurisdictional statement. Response Brief 5.
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We reject i ntervenors' argunent . The statenment
required by OAR 660-10-030(2)(c) provides a nmeans for this
Board to determ ne whether the challenged decision fits
within the statutory scope of our jurisdiction.? That
statenment need not exhaust all the bases upon which the
chall enged decision is a land use decision over which we
have jurisdiction. Nor does it limt the issues that may be
raised in the body of the petition.

| ntervenors further argue that petitioner has waived
his right to raise issues regarding conpliance wth the
chal | enged conprehensive plan provisions because he did not
raise them during the |ocal proceedings. As we under stand
intervenors' argunent, they contend not that petitioner
failed to raise the issues he now wi shes to raise, but that
he did not specifically relate those issues to the
conprehensive plan provisions to which he now cites.
| nt ervenors' contention suggests that petitioner nmust
identify the specific criterion to which each issue relates
in order to raise the issue on appeal.

We di sagr ee. A party nust raise issues, not criteria.
So long as petitioner raises the issues with sufficient
specificity to allow the decision nmaker to recognize the

issue and to respond to it, petitioner may raise those

20AR 660-10-030(2)(c) requires that the petition for review "[s]tate why
the challenged decision is a land use decision or a l|limted |and use
deci sion subject to the Board's jurisdiction[.]"
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i ssues on appeal. Boldt v. Cackamas County, 107 O App

619, 623, 813 P2d 1078 (1991). We wll consider each of
petitioner's challenges to conpliance wth conprehensive
pl an provi sions.

A. Goal 1 - Citizen Invol venent

Petitioner challenges the city's conpliance with its
conprehensive plan Goal 1 on the basis that, by deferring
conpliance wth mandatory approval criteria through the
i nposition of conditions, the city has effectively precluded
citizens from involvenent in the city's decision nmaking
process. 3

As discussed with regard to the first assignnment of
error, the city does not establish conpliance with mandatory
appr oval criteria solely through the inposition of
conditions that require those approval criteria be
sati sfi ed. However, while the city's findings inproperly
defer conpliance wth mandatory approval criteria, this
error does not relate to any mandatory approval criterion
stated in the city's plan Goal 1. Petitioner has not
denonstrated that the city's plan Goal 1 inposes any
approval criteria applicable to the chall enged application.

Thi s subassignment of error is denied.

3petitioner relies on the sunmary of Goal 1 of the city's conprehensive
pl an, which states, in part:

"The intent of this goal is to insure 'the opportunity for citizens to
be involved in all phases of the planning process.'"
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B. Goal 2 - Land Use Pl anni ng

Al t hough petitioner identifies this challenge as being
to conpliance with the city's plan Goal 2, in substance,
petitioner challenges conpliance with "the Purpose of the
Commercial and Residential Plan Classification,"” which the
city listed as an applicable approval criterion. That

section states:

"The intent of this classification is to attenpt
to maintain and encourage a visually pleasing Min
Street to incomng visitors and tourists by
retaining an enphasis on wod-frane types of
construction and masonry or stone construction.

Commrer ci al uses woul d be separ at ed from
residential uses through zoning. The residentia
zoning would be simlar to the Sel ect Residentia
Classification.” City of Joseph Land Plan at 4.

Petitioner argues that because the proposed devel opnent
is neither residential nor comercial, the city cannot
establish conpliance with this purpose statenent. However
the city's code also identifies light industrial uses as
conditional wuses in the "C' zone. The <city's prior
| egislative decision to permt |ight industrial uses in the
"C'" zone is not the subject of this review, and we find no
Goal 2 wviolation in the <city's application of its
conditional use process in this case.

Thi s subassi gnnent of error is denied.

C. Goal 5 - Natural Resources

The city listed Policy 4 of the city's plan Goal 5 as
an applicable approval criterion. That policy states:

"Uses with undesirable noise, snmoke, visual and
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ot her obj ecti onabl e characteristics may be
prohibited from locating in areas where such
conditions are inconpatible with surrounding area
devel opnent . "

The city's finding of conpliance with this criterion

states, in full:

"The Council finds that the proposed use as
conditioned is not inconpatible wth surrounding
area devel opnent." Record 15.

As determ ned above, until the city knows the nature

and scope of the proposed use, it cannot determnm ne whether
the use is inconpatible with surrounding uses. Condi ti ons
of approval aimed at mnimzing or abating inconpatibility
are insufficient to support a finding that the use will not
be inconpatible with surroundi ng area devel opnent. The city
has not established conpliance with this policy.

Thi s subassignnment of error is sustained.

D. Goal 6 - Air, Water and Land Resources Quality

The city listed Policy 2 of its plan Goal 6 as an
approval criterion. That policy states:

"I't wll be desirable to limt industry to the
non-pol luting type."

The city's findings of conpliance state:

"Testi mony was received that "snoke-eaters" can be
install ed and other engineering techniques can be

utilized to elimnate pol | uti on from the
i ndustrial wuse of the structure. Addi ti ona
testinony was received regarding concern for
enpl oyees, visitors and surrounding property
owners who may be adversely affected by pollutants
from said use. The Council finds that the

conditions that have been placed wupon this
proposed use adequately address the issue of
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pol lution.” Record 15-16.

Whil e a proponent of the proposed use testified that he
recommended the use of "snoke-eaters” to mnimze interna
foundry snoke, there is no evidence in the record indicating
that the proposed foundry intends to incorporate that
feature, or even if proposed, how that feature would affect
external foundry em ssions. In addition, there is no
evidence in the record to support the finding that the
proposed devel opnent will use "other engineering techniques”
to "elimnate pollution.™

Again, until the city knows the nature and scope of the
proposed devel opnent, it cannot affirmatively determ ne that
t he use proposed does or can satisfy this policy.

Thi s subassi gnnent of error is sustained.

E. Goal 8 - Recreational Needs

The city listed two policies of its plan Goal 8 as
appl i cabl e approval criteria. Petitioner argues that "there
is no evidence in the record indicating that this Goal was
exam ned." Petition for Review 30. However, the city nade
findings of conpliance with these two policies, which
petitioner does not chall enge.*

Thi s subassignment of error is denied.

4To the extent this finding relies on an incorrect factual determ nation
that the proposed developnent satisfies the definition of a |ight
i ndustrial business, the finding nust nonethel ess be re-exani ned once the
city has sufficient information regarding nature and scope of the proposed
devel opnent to determ ne whet her the devel opnent satisfies that definition
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F. Goal 9 - Econony
The city listed two policies of its plan Goal 9 as
applicable approval criteria. Petitioner challenges the

findings of conpliance with both. Policy 1 states:

"Soci al and economic factors will be considered in
addition to environnmental effect when making
pl anni ng deci sions."

The city's finding of conpliance with that criterion states:

"The econom c benefit of the proposed use was one
of the main factors l|leading to approval of this
application.”™ Record 17.

Petitioner argues, and we agree, that the city points
to no evidence supporting that finding. VWile a presuned
econom ¢ benefit underlies proponents' testinony in the
record, the city has not explained what factors it considers
relevant to establishing conpliance with this policy. Nor
are we cited to any evidence relied upon by the city to
determ ne that the proposed use would provide an econonic
benefit.

The second economic policy listed by the city as an

approval criterion states:

"Al'l new businesses and those existing wll be
encour aged to nmeet t he foll ow ng desi gn
specifications for the exterior of their buildings
in an attenpt to lure new business and create a
better econony[.]"

The policy then specifies recomended construction styles

Page 19



1 and materials.>®

2 The city's finding of conpliance states, in full

3 "The issues presented were adequately addressed by

4 conditions placed on the proposed use." Recor d

5 17.

6 In response to petitioner's challenge to conpliance
7 with this policy, intervenors argue:

8 "Petitioner argues that Intervenors should have

9 provi ded "architectural dr awi ngs, bl ueprints,

10 el evations, or engineering' to support the City's

11 conclusions that the proposed use wll be an

12 econom ¢ benefit to the City. [Petition for Review

13 at 30.] No such information is required by the

14 City's Conmprehensive Plan Goal 9 policies.”

15 Response Brief at 11.

16 I ntervenors are correct that the policy does not
17 specify how the determnation of conpliance will be

18 established. However, the city has identified this policy

19 as an approval criterion. Therefore, the city's findings

5The design specifications listed in that policy include:

Page 20

"a. Wod or nmasonry type construction. I f wood, preferably
stained in neutral color. Metal siding and roofing shal
be di scouraged.

"b. Re-siding of existing brick or stone buildings shall be
di scour aged.

"c. Busi ness signs should be made of wood where at al
possible and preferably attached directly to the
bui | di ng.

"d. Si dewal k awni ngs, when installed, should be of beam type

construction such as exhibited by Drumrer Pharnmacy and
Gat eway Market.

"e. In general, a Wstern Mtif shall be considered
desirable."



© 00 N oo o b~ w N P

N I S N N e e
~ o O A W N B O

18

19
20
21

must point to sone evidence in the record that describes how
the proposed developnment will comply with the policy.
Rel i ance on unspecified conditions of approval is inadequate
to establish conpliance with this policy.

Thi s subassi gnnent of error is sustained.

G Goal 12 - Transportation

The city listed Transportation Policy 6 as an approva
criterion. Petitioner argues generally that the city erred
by not specifying which other policies are applicable, and
specifically challenges conpliance with one other policy,
Policy 1.6 Petitioner has not, however, established that
the city was required to consider Policy 1 as a mandatory
approval criterion. Nor has petitioner established that the
city was required to consider any of the other policies as
mandatory approval criteria. By their |anguage, these
policies are aspirational, and thus do not <constitute
mandat ory approval criteria.

Pl an Policy 6 states:

"The city shall encourage existing and future
devel opnent along Main Street to conform to the
provisions of this plan and to be well pmaintained

6Transportation Goal 12, Policy 1 states:

"All new devel opnents within City jurisdiction shall provide as
visually attractive transportation facilities as possible and
of such specifications as Ilisted wthin the appropriate
Or di nance. "

Petitioner cites to no ordinance that would provide any specifications
for transportation facilities applicable to the proposed devel opnent.

Page 21
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to retain a hi gh quality of vi sual
attractiveness."

In finding conpliance with this policy, the city again
relied upon conditions of approval, wthout any actual
finding as to what factors the city considers necessary to
establish conmpliance with this policy, or what facts the
city relied on in establishing such conpliance. Agai n,
until the nature and scope of the proposed devel opnent is
determ ned, the city cannot make a factual determ nation of
whet her the devel opnent satisfies this policy.

Thi s subassignment of error is sustained, in part.

The second assignnment of error is sustained, in part.

THI RD ASSI GNVENT OF ERROR

Petitioner contends the city violated ORS 227.173(2) by
making its decision to approve intervenors' application
before it had prepared factual findings supporting its
determ nation.” The factual basi s of petitioner's
contention is that after expressing reservations regarding
whet her intervenors had established conpliance with all
appl i cabl e approval criteria, the city council nonethel ess

directed staff to draft findings of approval. Those

TORS 227.173(2) states:

"Approval or denial of a permt application * * * shall be
based upon and acconpanied by a brief statenent that explains
the criteria and standards considered relevant to the decision
states the facts relied upon in rendering the decision and
explains the justification for the decision based on the
criteria, standards and facts set forth."

Page 22
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findings were adopted, w thout any further public hearing or
council deliberation, at a hearing held five days |ater.
Comments of city council nenbers made during the course
of their deliberations that are not reflected in the
county's final witten findings, are not relevant in
determ ni ng whether the county conplied with ORS 227.173(2)

in adopting its findings. See Waker Associates, Inc. V.

Cl ackamas County, 21 O LUBA 588, 591 (1991). Mor eover

after the findings are prepared, there is no |egal
requi renent that those findings be discussed prior to their

adoption. MCoy v. Linn County, 16 Or LUBA 295, aff'd 90 O

App 271 (1987). While we have determ ned that, in fact, the
city had before it inadequate factual information to make
findi ngs approving the application, we find no violation of
ORS 227.173(2) in the manner in which the city adopted those
findings.

The third assignnment of error is denied.

The city's decision is remanded.
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