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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
ALLEN D. FECHTI G,
Petitioner,
VS.
LUBA No. 96-045

CI TY OF ALBANY,
FI NAL OPI NI ON
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Respondent , AND ORDER
and
DUANE DRUSHELLA,
| nt ervenor - Respondent . )

Appeal from City of Al bany.
Al len D. Fechtig, Al bany, represented hinself.
James Del apoer, Al bany, represented respondent.

James H. Bean, Port | and, represented intervenor-
respondent.

HANNA, Referee; LIVINGSTON, Chief Referee; GUSTAFSON,
Referee, participated in the decision.

Dl SM SSED 08/ 12/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Hanna, Referee.

Petitioner appeals a fill permt issued by the city on
January 5, 1996, which allows the excavation and rel ocation
of approximtely 26,000 cubic yards of soil in connection
with the developnent of a subdivision. | nt ervenor -
respondent (intervenor) noves to dism ss this appeal on the
grounds that issuance of the fill permt is not a |land use
deci sion subject to LUBA jurisdiction.

I ntervenor's tentative plat application for a 38-1Iot
subdi vi si on was conditionally approved by the city planning
conmm ssion on October 30, 1995. At the sanme tinme, the
pl anni ng conm ssi on approved intervenor's application for a
pl anned developnent on one of the resulting subdivision
| ots, and also approved a portion of intervenor's
application for a permt authorizing the grading and fill
which would be necessary for the developnent of the
subdi vi sion site. The planning conm ssion's approvals were
affirmed by the city council on Novenber 29, 1995.
Petitioner appealed the city council's decision to LUBA, and

the city's decision was affirnmed by this Board. Fechtig v.

City of Al bany, O LUBA __ , (LUBA No. 95-256, August 1,
1996) . The present appeal involves petitioner's chall enge
to the fill permt which was issued to intervenor by the

city building division on January 5, 1996 for devel opnent of
t he subdivision site.

MOTI ON TO STRI KE
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On March 29, 1996, intervenor filed a request for
perm ssion to file a reply nenorandum in support of his
motion to dismss (with reply nmenorandum attached) in order
to address new issues raised by petitioner in his response
to the notion. Petitioner moves to strike intervenor's
reply menmorandum Al t hough petitioner is correct that this
Board's rules do not expressly provide for the filing of

reply nmenoranda in support of notions, nor do the rules

expressly prohibit this practice. This Board may exercise
its discretion to allow the filing of reply nenoranda that
addr ess new issues rai sed in response menor anda.

I ntervenor's reply nenorandum is accepted, and petitioner's
notion to strike is denied.
MOTI ON TO DI SM SS

The record indicates that the city's approval of the
grade and fill aspects of intervenor's proposed subdi vision
involved two separate steps. The city has adopted the
regul ati ons and procedures set forth in Appendi x Chapter 70
of the Uniform Building Code (UBC) as the applicable
standards for excavation and grading projects within the
city. Accordingly, applications for grading permts are
generally reviewed by the <city building division for
conpliance with those standards, and fill permts are issued
to applicants who denonstrate conpliance with the UBC
st andar ds. However, the <city has adopted additiona

criteria whi ch apply to gradi ng oper ati ons in
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"dr ai nageways. " Those criteria are set forth at Al bany

Muni ci pal Code (AMC) 18. 04. 040:

"The follow ng standards shall also be adopted as
part of the engineering standards:

"(1l) Grading operations will not be permtted in
open drai nageways, nor on |and adjacent to a
dr ai nageway, wi t hout detailed engineering

cal culations submtted by the applicant to
the Building Oficial upon which the Building
Oficial finds that such an operation wll
not adversely affect the existing and
ultimate devel opnents on |and adjacent to the
dr ai nageway.

"(2) Any grading operation which takes place in an
open drai nageway or on the |and adjacent to
t he drai nageway nust be found by the Building
Official to have some beneficial purpose and
the ampunt thereof not greater than s
necessary to achieve that purpose.”

Because intervenor's proposed developnent calls for
grade and fill operations in a drainageway and on |and
adj acent to a drainageway, the provisions of AMC 18.04.040
apply to intervenor's application. The record indicates
that the planning comm ssion applied the AMC 18.04.040
criteria to the application submtted by intervenor, and
determ ned that those criteria were net. That determ nation
was affirmed by the city council in its decision of Novenber
29, 1995, and by this Board on August 1, 1996. The city
council's Decenber 4, 1995 notice of decision states, in
rel evant part:

"On Novenber 29, 1995, the Albany City Council
affirmed the decision of the planning comm ssion
to approve with conditions:
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" * * * *

"Grading Permt F- 0006- 95: Gr adi ng Perm t
application to cut and fill for construction of
Cascade Hei ght s Subdi vi si on and Pl anned
Devel opnment . (Only that part of the grading

permt application pertaining to drainageways
(Al bany Muni ci pal Code 18.040) was approved. The
remai nder of the application is processed by the
Bui l ding Division.)"

Thus, the building division was only responsible for
ensuring that the intervenor's application was in conpliance
with the generally applicable UBC standards for excavation
and gradi ng.

The city argues that this appeal should be dism ssed
because the building division's issuance of the fill permt
is specifically excluded from LUBA jurisdiction under ORS
197.015(10) (b) (A). That statute provides that t he
definition of "land wuse decision" does not include a
decision of a local governnent "[w] hich is made under | and
use standards which do not require interpretation or the
exerci se of policy or | egal j udgnent . " ORS
197.015(10) (b)(A). The city argues that the fill permt at
issue in this appeal was issued by the building division
under a procedure involving the application of the UBC
criteria, which are "clear and objective" standards that do
not require interpretation or the exercise of policy or
| egal judgnent. We agree.

The provisions of UBC Appendix Chapter 70 establish

objective standards regulating the physical mechanics of
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gradi ng and excavation, such as the perm ssible steepness of
fill slopes, mninmm conpaction requirenents and necessary
set back di nensi ons. Reply to Petitioner's Response to
Motion to Dismss, Exhibit 1, pp 999-1003. The only aspect
of the grading permt aut hori zation which required
interpretation or the exercise of policy or |egal judgnent
was the application of the AMC 18.040.04 criteria applicable
to grading operations in drainageways. That anal ysis was
undertaken by the city planning comm ssion as part of a
quasi -judicial process ultimately resulting in the Decenber
4, 1995 decision by the city council. Petitioner correctly
appeal ed that decision to this Board in LUBA No. 95-256, and
may not challenge the sane decision in this appeal.
Petitioner has submtted a six-page response nenorandum
to the city's notion to dismss alleging nultiple instances

of procedural error and general nalfeasance by the city.

However, only one paragraph of petitioner's response
directly responds to the critical jurisdictional issue
raised by the city's notion. Petitioner agrees that the

permt at issue does not fit within the statutory definition
of a Jland wuse decision, but apparently asserts that

jurisdiction is proper because the decisionis a "permt" as

defined by ORS 227.160(2). However, the definition of
"permt" refers only to "discretionary approval of a
proposed devel opnent of land * * * " As expl ai ned above

t he approval at issue in this appeal was the result of a
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non-di scretionary determnation by the building division
t hat i ntervenor's application met certain obj ective
st andar ds.

Because we agree that there is no basis for LUBA
jurisdiction over this appeal, we do not rule on
petitioner's objections to the record and alternative

nmoti ons.

o N oo o B~ w N P

The city's notion to dism ss is granted.
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