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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,
Petitioner, LUBA No. 96-073

FI NAL OPI NI ON
AND ORDER

VS.

CURRY COUNTY,

N N N N N N N N N

Respondent .

Appeal from Curry County.

Celeste J. Doyle, Assistant Attorney General, Salem
filed the petition for review on behalf of petitioner. Wth
her on the brief was Theodore R. Kulongoski, Attorney
General, Thomas A. Balner, Deputy Attorney General, and
Virginia L. Linder, Solicitor General.

No appearance by respondent.

LI VI NGSTON, Chief Referee; GUSTAFSON, Referee; HANNA,
Referee, participated in the decision.

REMANDED 08/ 29/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the board of county
comm ssioners anmending the county conprehensive plan
designation of 32.20 acres from Forest Gazing to Rural
Resi dential and the zoning map designation from Forestry-
Grazing (FG to Rural Residential-5 (RR-5).
FACTS

We adopt petitioner's statenment of the facts, omtting
record citations:

"The subject property is a vacant 23.2 acre parcel
described as Tax Lot 100 on the Curry County
Assessor's Map No. 36-14-29DB. The property is
bordered on the east and north by the urban growh
boundary (UGB) of the City of Gold Beach, and on
the west and south by large parcels zoned and
managed for farm and forest uses. The property is
noderately to steeply sloped (30-70% sl opes), and
'is covered with some m xed trees.' County staff
concl uded t hat t he subj ect property "i's
essentially identical wth respect to terrain,
soil type, location etc. as the lands lying to the
south and east, which are currently being used as
forest resource | and. The subject property
currently has a mxed stand of tinmber nmuch the
sane as has been harvested from adjacent forest
lands.'" Petition for Review 2.

After public hearings, the board of conm ssioners
adopted the chal |l enged decision. This appeal followed.
FI RST ASSI GNMENT OF ERROR

Petitioner contends the county's determ nation that the
subject property is not Goal 4 forest land violates Curry

County Zoning Ordinance (CCzZO 9.031, which provides, in

Page 2



=

© 00 ~NO O WwWN

I
=)

el el el
g A wN

[ERN
»

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

rel evant part:

"The Board shall determne that requests for
conprehensive plan anmendnents prove that |and
pl anned and zoned for resource land neets the
foll ow ng standards:

"1l. The subject property does not neet the
definition of Agri cul tural Land under
St atewi de Pl anning Goal 3 and/or Forest Land
under Statew de Pl anni ng Goal 4;

" Not e: | f t he subj ect property IS
predom nately Class 1-1V soils or if it
predom nately consists of soils capable of
producing 50 cubic feet of wod fiber per
acre per year it is not considered to be
nonr esource | and.

ot
I n addressi ng CCZO 9. 031, the challenged decision finds
"the predom nate [sic] soils are not Class |I-1V and are not
capabl e of producing 50 cubic feet of wood fiber per acre
per year." Record 16. Petitioner contends this finding is
i nadequate, as it does not address the definition of forest
land found in Goal 4. Petitioner also contends the county
has m sapplied the above-quoted "Note" by inferring that
soils not capable of producing 50 cubic feet of wood fiber
per acre per year cannot be considered to be resource |and.
We agree with petitioner on both points. The county
has m sapplied the Note. To satisfy CCzZO 9.031 as it
addresses Goal 4, the county's findings nust show the county
has applied the Goal 4 definition of forest land to
det erm ne whet her the applicant bel ow has proven the subject

property is not forest |and.
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The first assignnent of error is sustained.
SECOND ASSI GNMVENT OF ERROR

Petitioner contends the county's conclusion that the
subj ect property is not capable of producing nore than 50
cubic feet of wood fiber per acre per year is not supported
by substantial evidence.

The challenged decision states that the board of
comm ssioners "relied heavily" on the testinony and data
submtted by a "Professional Soil Scientist." Record 12
The soil scientist finds soils on the property to be
Bul | gul ch-Hunterscove (with inclusions of other soils) and
notes that over a 50-year period, Bullgulch-Hunterscove
soils are capable of producing 195 (Bullgulch) and 197
(Hunterscove) cubic feet of wood fiber per acre per year
Record 116. Neverthel ess, he concludes that the conifers on
the site produce 50 to 80 cubic feet of wood fiber per acre
per year in gently sloping areas and | ess than 50 cubic feet
of wood fiber per acre per year in nore steeply sl oping
areas, which conprise nost of the subject property. Recor d
113. In a later report, he attributes the property's |ow
productivity to "the many inclusions of extrenely steep,
shall ow, scarp areas,"” which are covered by "nearly
i npenetrabl e Red al der thickets."” Record 144.

Petitioner challenges the soil scientist's credentials
as a forester capable of determning forest productivity,

and contends that "conclusions about actual wood fiber
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production * * * require a study of the growth of the trees

on site and no such study was done * * *, Petition for
Revi ew 6.

We are authorized to reverse or remand the chall enged
decision if the county mde a decision not supported by
subst anti al evi dence I n t he whol e record. ORS
197.835(7)(a) (0. Subst anti al evidence 1is evidence a

reasonabl e person would rely upon in reaching a decision.

City of Portland v. Bureau of Labor and Ind., 298 O 104,

119, 690 P2d 475 (1984); Douglas v. Ml tnomah County, 18 O

LUBA 607, 617 (1990). In determ ni ng whether a decision is
supported by substantial evidence, we consider all the
evidence in the record to which we are cited, including

evidence which refutes or detracts from that relied on by

the local governnent decision naker. Younger v. City of

Portland, 305 Or 346, 360, 752 P2d 262 (1988).

The soil scientist explains the |ower-than-expected
forest productivity on the subject property by reference to
steep slopes and shallow soils. However, his resune,
included in the record at 142, does not establish his
qualifications to determ ne forest productivity. Mor eover,
since the only scientific data in the record of which we are
aware are the results of the soil tests, the soi

scientist's conclusions with respect to forest productivity
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appear to be based on speculation.l! W do not find the soil
scientist's conclusions to be substantial evidence upon
whi ch a reasonable person would rely to determ ne that the
forest productivity on the property as a whole is less than
50 cubic feet of wood fiber per acre per year.

The second assi gnnent of error is sustained.
THI RD ASSI GNVENT OF ERROR

A CCZ0O 9. 021(2)

CCzZO 9.021(2) requires a finding that rezoning the
subj ect property "will not seriously interfere with the
permtted uses on other nearby parcels.” I n response, the
chal | enged deci sion finds "The subject property is presently
surrounded by Residential use. There can be no conflict
with nearby permtted uses on nearby |and." Record 15.
Petitioner contends the first sentence of the finding is not
supported by substantial evidence, and the second sentence
is both not supported by substanti al evi dence and
unaccept ably concl usory.

We agree with petitioner that the first sentence of the
quoted finding is not supported by substantial evidence, in
that it contradicts all of the evidence in the record. An

attached map, incorporated by reference, and a zoning table

1The failure of the county or the applicant below to appear in this
proceeding nmkes an evaluation of petitioner's substantial evidence
challenge difficult. A letter in the record from nei ghbors of the subject
property states it was | ogged approximately three years ago. Record 141.
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incorporated in the findings, show the property to be
adjacent to land zoned FG on both the east and south.
Record 4, 10. To the extent the second sentence relies on
the first sentence, it also is not supported by substantia
evi dence.

Fi ndings must not only identify the relevant approval
standards, but also set out the facts which are believed and
relied upon and explain how those facts |ead to the decision
on conpliance wth the approval standards. Sunnysi de
Nei ghbor hood v. Clackanas Co. Conm, 280 O 3, 20-21, 569

P2d 1063 (1977); Vizina v. Douglas County, 17 Or LUBA 829

835 (1989). To the extent the second sentence adds to the
first sentence, it is sinmply a conclusion which fails to
explain why possible conflicts, clearly recognized by CCZO
9.021(2), between resource and non-resource uses wll not
occur in this case. It is therefore defective as a finding.

B. CCzO 9. 031

Petitioner contends the county's findings with respect
to CCzO 9.031(3), (4) and (6), criteria that pertain to
whet her the subject property is resource |and, are both (1)
def ective because unacceptably conclusory; and (2) either
not supported by substantial evidence in the record or
directly contradicted by substantial evidence in the record.
Even a cursory reading of the findings addressing CCZO
9.031(3), (4) and (6) shows that petitioner's contentions

are correct.
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1 The third assignnent of error is sustained.

2 The county's decision is remanded.
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