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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DOVWNTOWN COMMUNI TY ASSOCI ATI ON, )
)
Petitioner, )
)
MELVI N MARK DEVELOPMENT COMPANY and )
TAYLOR- PACI FI C LI M TED PARTNERSHI P, )
)
| ntervenors-Petitioner, )
) LUBA No. 95-258
VS. )
) FI NAL OPI NI ON
CITY OF PORTLAND, ) AND ORDER
)
Respondent , )
)
and )
)
CI TY CENTER PARKI NG and DOWNTOWN )
DEVELOPNMENT GROUP, )
)
| nt ervenor s- Respondent. )

Appeal from City of Portl and.

Robert C. Shoemaker, Portland, filed a petition for
review and argued on behalf of petitioner.

Joseph S. Voboril, Portland, filed a petition for
review and argued on behalf of intervenors-respondent. Wth
hi m on the brief was Tonkon, Torp, Galen, Marmduke & Boot h.

Adri anne Brockman, Deputy City Attorney, Portland,
filed a response brief and argued on behal f of respondent.

Robert E. Stacey, Jr., and Linly A Ferris, Portland,
filed a response brief. Wth them on the brief was Ball,
Jani k & Novack. Robert E. Stacey, Jr. argued on behal f of
i ntervenors-respondent.

LI VI NGSTON, Referee; GUSTAFSON, Referee, participated
in the deci sion.
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AFFI RVED 09/ 04/ 96

Judicial review is governed by the provisions of ORS

1
2
3
4 You are entitled to judicial review of this Order.
5
6 197.850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a legislative decision to adopt the
city's Central City Transportation Mnagenment Plan (CCTMP)
and correspondi ng amendnents to the city zoning ordinance
(PZO) .
MOTI ON TO | NTERVENE

Melvin WMark Devel opment Conpany and Taylor-Pacific
Limted Partnership nove to intervene on the side of the
petitioner.? City Center Parking and Downtown Devel opnent
Group (intervenors) nmove to intervene on the side of the
respondent. There is no opposition to either notion, and
both are all owed

MOTI ON TO APPEAR AS AM CUS

Pursuant to OAR 661-10-052, Nei | E. Gol dschm dt
(Goldschm dt) nopves to appear as an amcus in this
pr oceedi ng. | ntervenors oppose the notion on two grounds:

(1) the notion is untinmely; and (2) the notion raises new

i ssues and submts additional evidence.

lln its brief, petitioner adopts intervenor-petitioners' assignments of
error and argunents as its own, while suggesting that the challenged
decision was motivated by favoritism on the part of the city toward
i ntervenor-respondents City Center Parking and Downtown Devel opment Group.
To the extent petitioner makes an argunent related to inproper bias, see,
e.g. 1000 Friends of Oregon v. Wasco Co. Court, 304 O 76, 742 P2d 39
(1987), the argument is not sufficiently developed to permt review
Deschutes Devel opnent v. Deschutes Cy., 5 O LUBA 218 (1982). e
therefore make no further reference to petitioner individually, and refer
to both petitioner and intervenor-petitioners as "petitioners."

Page 3



© 00 ~N oo o b~ w NP

N NN NN R R R R R R R R R R
g N W N P O © © ~N O U M W N L O

26

OAR 661-10-052(2) states that amcus briefs "shall be
filed * * * within the time required for filing respondent's
brief." The last day allowed by our rules for filing a
respondent's brief was My 7, 1996. ol dschm dt's notion
and an acconpanying am cus brief were not filed until June
17, 1996, eight days before oral argunent on June 25, 1996.
ol dschm dt provides no explanation of the late filing.
| ntervenors contend they were substantially prejudiced by
Gol dschm dt's failure to conply with our rules, because they
were unable to prepare a response to the amcus brief within
the limted tine avail able before oral argunent.

A party that does not follow our rules takes a risk it

will be denied the relief it seeks at LUBA. Save Anmzon

Coalition v. City of Eugene, 30 O LUBA 448, 452 (1995).

I ntervenors make a colorable claim that the late filing of
Gol dschm dt's notion to appear as an am cus substantially
prejudiced them by limting their opportunity to respond,
particularly since the amcus brief submtted with the
motion contains evidence not found in the record and
arguments not found in petitioners' briefs. W t hout
reaching intervenors' second ground, we deny Goldschmdt's
motion on the ground it is untinely, and do not consider the
am cus brief.
FACTS

The "General Findings" stated in Ordinance 169535,

provi sions of which are challenged in this appeal, provide a
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factual background for the city's decision:

"1. In March 1988, the City Council adopted the
Central City Plan to guide the growth and
livability of the Central City area.l?
Policy 4, Transportationi,; of the Central

City Plan called for an inprovenent in the
Central City's accessibility to the rest of
the region and its ability to accommodate
growh while maintaining livability.

"2. In September 1990, the Portland City Council
adopted Resolution 34771 which established a
process for developing a Central City
Transportation Managenent Plan (CCTMP). The
Pl an was developed in several phases with a
structure of public and ©private sector
i nvol venent on all levels of planning effort.

"3. The purpose of the CCTMP is to maintain air
quality, pronot e econom ¢ devel opnent,
support an efficient transportation system
and encourage the use of alternative nodes of
travel .

"4. The City of Port | and adopt ed its
Conprehensive Plan on COctober 16, 1980
(effective date January 1, 1981). The Pl an
was acknow edged as being in conformance with
Statewi de Goals for Land Use Planning. The
plan conplied with State Goal 12. The Land
Conservation and Devel opnment Comm ssion's
Adm nistrative Rule for Goal 12 (660-12),

adopted April 1991, subsequently inposed
addi ti onal requi rements on | ocal
jurisdictions to achieve conpliance wth
Goal 12.

"5. The CCTMP updates the Transportation Goal and

2The Central City Plan includes eight districts. The downtown core is

one such district. Record 42. The Central City Plan updated and
i ncorporated the Downtown Plan, which was adopted in 1972 (and first
updated in 1980) to revitalize the central business district. The Centra

City Plan is part of the city's conprehensive plan. Record 44.
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Policies to conply with State Goal 12 and the
Transportation Planning Rule and replaces the

Downt own Par ki ng and Circul ati on Policy.[3 4]

"6. The Commentary in the Planning Conm ssion
Recomendati on on Anmendnents to the Zoning
Code constitutes the Report of the Pl anning

Comm ssi on. It is additional findings in
support of the directives of this ordinance
and reflects legislative intent." Record 5.

Prior to adoption of Ordinance 169535, the city
provided diverse and nunmerous opportunities for public
participation and input, including citizen workshops and
public hearings before the planning conm ssion. The
pl anning comm ssion then published a recommended draft of
the CCTMP and inplenenting regulations in October 1995. On
Novenmber 29, 1995, the city council held a public hearing on
all elements of the reconmmended draft. On Decenber 6, 1995,
the city council adopted Ordinance No. 169535, which
contains the CCTMP and the PZO anmendnents which inplenent
t he CCTMP.

Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR
Ordi nance 169535 both adopts the CCTMP and anends the

PzO. Petitioners contend certain anmendnents to the PZO are

3The Downt own Parking and Circulation Policy, first adopted in 1975 and
updated in 1980, 1986, 1988, 1991 and 1992, inplenented the Downtown Pl an's
transportation goals and guidelines prior to the adoption of Ordinance
169535. Record 42.

40rdi nance 169535 incorporates the CCTMP into the city's conprehensive
pl an transportation elenent. Record 41.
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inconsistent with policies and policy objectives of the
CCTMP that they are supposed to inplenent. Petitioners
identify the following CCTMP policies and policy objectives
as relevant: Policies 2.3, 2.6, 4.10 (including Policy
Objectives 4.10.2 4.10.4 and 4.10.5) and 5.1 (including

o 0o A W N P

Policy Objective 5.1.3).5°

SEach policy and objective in the CCTMP is acconpanied by an
"expl anation" that provides "further information about the history or
derivation of the policy and how it is inplemented through zoning
regul ations." Record 45. The explanations themselves are thus an integra
part of the CCTMP.

The policies and objectives specified by petitioners are as foll ows:
"Policy 2.3 Priority for Transit

"Support transit as the preferred node of nmoving people to
i ncrease transportation access to the Central City, with |ight
rail and express bus routes providing the link to urban and
suburban centers and urban transit routes connecting close-in
City nei ghborhoods.

"Expl anation: The Conprehensive Plan desighates transit as the
preferred formof person trips to and fromthe downtown and al
regional activity centers (Transportation Elenment 6.7, Transit

First). Transit is not to be viewed sinmply as a nethod for
reduci ng peak-hour work-trip congestion on the autonobile
network, but nust serve all trip purposes. A reduction in

transit travel times on the regional system and in the Centra
City area, to levels approaching autonobile travel tinmes, is
al so required to make transit nore appealing.

"There is a need to operate the street systemin a manner that

benefits transit. Transit preference in lane wutilization,
traffic signal operations, etc. may be appropriate at key
access points, in congested corridors, and in districts or

areas that have adopted a 'transit/pedestrian first' strategy
that provides transit incentives, service comitnents, and
devel opnent that supports transit and pedestrian travel."
Record at 64.
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"Policy 2.6: Access Managenent to |Increase Safety
and Efficiency

"To enhance the street system s overall efficiency and safety
for motor vehicles, transit, bicycles and pedestrians, access
to newly devel oped parking shall be restricted by limting the
nunber and | ocations of curb cuts.

"Expl anati on: To enhance devel opnment opportunities in the
Central City, the street system nust be managed to ensure
efficient operations and safety for all npdes. Driveways, in

particular, if in the wong |ocation or too many in number, can
adversely inpact this system by decreasing street capacity or
increasing safety conflicts between other vehicles and
pedestrians and bicycles, and reduce operating speeds for
buses. Streets with restricted access are shown on the Parking
Access Restricted Streets map in the Zoning Code. Excepti ons
to these Parking Access Restricted Streets are based on a
denonstration that there are no significant adverse traffic,
transit, pedestrian, and bicycle inpacts. Exceptions to these
Par ki ng Access Restricted Streets are based on a denonstration
that there are no significant adverse, transit, pedestrian and

bi cycle inmpacts on balance, including adjacent streets."
Record 65.
"Policy 4.10: Conpatibility of Parking Structures

with Central City Character.
"Ensure that the location, size and ground floor activities of
parking structures contribute to a |lively and attractive
pedestrian environment.
"Obj ectives:

"k ok kX Kk %

"4,.10.2 Ensure that parking structures contribute to a

lively pedestrian environnment by including
retail or other uses on the ground floor of the
structure.

"Expl anati on: Areas have been added to the Required Buil ding
Line map in the Zoning Code along streets with a strong
pedestrian and transit orientation. * * *
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"4.10.4 Restrict the location of parking structures
along the Transit Mall between NW @3 isan and SW
MIl to support high-density developnent as
established by adopted floor area rati os.

"Expl anati on: Free-standi ng parking garages are not allowed
within 100 feet of the Fifth and Sixth Avenue Mall between NW
Gisan and SW MII. Freestandi ng parking structures are
prohi bited between Fifth and Sixth Avenue between NW G isan and
SW MII. The intent is to attract the highest density
devel opnent along this spine consistent with established fl oor
area ratios. Garages proposed to be within 100 feet nust apply

for an exception. Exceptions to the restriction on |ocation
must show a public benefit through the inclusion of nmultiple
levels of transit-supportive developnent in the parking
structure. 'Miltiple floors' is defined as requiring a mninmm
of 0.8 FAR active uses, that nust include retail, office,

hotel, and/or residential developnment in the structure. A

transportation analysis is conpleted indicating there are no
significant adverse traffic, transit, bicycles, and pedestrian
i mpacts. Access is prohibited on the Fifth and Sixth Avenue
Transit Mall between NWdisan and SWMII.

"4.10.5 Restrict parking access on light rail transit
streets.

"Expl anati on: Free-standi ng parking garages are allowed al ong
i ght rail transit ri ghts-of -way. Freestandi ng parKking
structures are prohibited between SW Mrrison and SW Yanhil |
Streets from SW First Avenue to SW 18th Avenue. The Zoni ng
Code contains provisions that restrict access to new parking
facilities within 75 feet of a light rail alignnent (either has
LRT in it or is designated as the Locally Preferred light rail
alignnent, see Policy 5.1). Where access is restricted,
adjustnments nmay be allowed if consistent with this policy and
the evaluation criteria in the Zoning Code. The intent is to
allow exceptions from the side streets only when a
transportation analysis is conpleted indicating there are no
signi ficant adverse traffic, transit, bicycles, and pedestrian
i mpacts. The intent for access on light rail streets is to
achieve a public benefit by allowing a parking structure only
when multiple floors of transit supportive devel opnent uses are
i ncluded as part of the devel opnent and minimze i npacts on LRT
by not crossing rail tracks for garage access. Mul tiple floor
is defined as requiring a mnimum of 0.8 FAR non-parking active
uses, that nust include one or nore of the followi ng, retail,
of fice, hotel, and/or residential devel opnent in the structure.



1
2 Hill

The chall enged decision is legislative. See Strawberry

4-\Wheel ers v. Benton Co. Bd. of Comm, 287 O 591,

3 P2d 769 (1979).56

601

Petitioners rely on ORS 197.829(1)(a)-(c),

A transportation analysis indicates no significant adverse
traffic, transit, bicycle, and pedestrian inpacts." Record 82.

"Policy 5.1 Transit Access

"I nmprove transit access to the Central City to support its full
devel opnent potential as envisioned in the Central City Plan.

"Obj ectives:

"5.1.3 Protect existing and adopted transit priority
corridors (light rail and the Fifth and Sixth
Avenues Transit Mall) rights-of-ways to maxim ze
public investnents by ensuring its primary
transit function, support a healthy pedestrian
envi ronnent, and nmininmize adverse traffic
i mpacts. Priority corridors will be designated
following conmpletion of the Draft Environmental
I npact Statenent (DEIS) and adoption of the
Locally Preferred Alternative.

"Explanation: The City of Portland protects future transitways
two different ways. First, the adopted future transit
corridors are identified in Metro's Regional Transportation
Plan and reinforced in the City's Conprehensive Plan -

Transportation Elenent, Transit Classifications. The City
protects these corridors through the review of potential [|and
use devel opment or potential street inprovenents. Second, the
city adopts station area regulation when the Locally Preferred
Alternative is selected followi ng the DEI'S process.

"The CCTMP  uses t he street classification maps and
classification descriptions to determne what ki nds of
activities and access are appropriate on each type of street,
i ncluding LRT rights-of-way." Record 84.

6A determination whether a decision is legislative or quasi-judicial

must be based upon consideration of the three factors identified by the
Oregon Suprene Court in Strawberry Hill 4-VWeelers, and summrized as
fol |l ows:
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and cite several LUBA opinions, including DLCD v. Tillanook

County, 30 O LUBA 221 (1995), and Wcks v. City of

Reedsport, 29 Or LUBA 8 (1995), in making their argunent
t hat anmendnents to a zoning ordinance nust be consistent
with the plan policies the zoning ordinance anendnents
i mpl enent . We agree that the zoning ordinance as anended
must be consistent with the plan it inplenments. See Baker

v. City of MIlwaukie, 271 O 500, 533 P2d 772 (1975).

However, ORS 197.829(1), which states a highly deferentia
standard of review, does not apply to legislative |and use

decisions.” ORS 197.829(1), which was enacted in response

1. Is the process bound to result in a decision?

2. Is the decision bound to apply preexisting criteria to
concrete facts?

3. Is the action directed at a closely circunmscribed factua
situation or a relatively small nunber of persons?

The nore definitely these questions are answered in the negative, the
nore likely the decision under consideration is a |egislative land use
deci si on. Each of the factors nust be weighed, and no single factor is
determ native. Estate of Paul Gold v. City of Portland, 87 O App 45, 740
P2d 812, rev den 304 O 405 (1987).

7Under ORS 197.829(1), we  nust affirm a |ocal government's
interpretation of its conprehensive plan and |land use regul ations, unless
we deternmine that the | ocal government's interpretation

"(a) Is inconsistent wth the express |anguage of the
conprehensive plan or |and use regul ation;

"(b) Is inconsistent with the purpose for the conprehensive
pl an or |and use regul ation;

"(c) Is inconsistent with the underlying policy that provides
the basis for the conprehensive plan or |and use
regul ati on; or



© 00 ~N oo o A~ w N

N
=)

12

13
14
15
16
17

18

19
20
21
22
23

24
25
26

to the Oregon Suprene Court's opinion in Clark v. Jackson

County, 313 Or 508, 514-15, 836 P2d 710 (1992), is expressly

limted in its application to interpretations by |[ocal

governnents of conprehensive plan and | and use regul ations.

ORS 197.829(1) does not apply to enactnents by 1ocal

governnents of conprehensive plan and | and use regul ati ons.

Petitioners contend three anendnents to the zoning
ordi nance are inconsistent with the CCTMP.

A. PZO 33. 510. 263. G. 6.

The first anmendnment identified by petitioners is
PZO 33.510. 263. G. 6, whi ch provides:

"6. Parking access

a. Parking access near or on a light rail

al i gnnment . Mot or vehicle access to any
parking area or structure is not all owed
within 75 f eet of a | i ght rail

alignnent, unless the access is approved
t hrough Central City Parking Revi ew. [8]

"b. Parking access on the Transit Mall
Mot or vehicle access to any parking area
or structure is prohibited on Fifth and
Si xth Avenues between NW disan and SW
MIIl Streets.

c. Parking access on other streets. Mot or
vehicle access to any parking area or
structure is not allowed on the streets

"(d) Is contrary to a state statute, land use goal or rule
that the conmprehensive plan provision or |and use
regul ation inplements.”

8The approval criteria are stated at PCC 33.808.100.J.5, set forth in
note 10, infra.
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shown on Map 510-9." (Enphasi s added.)
Record 233.

Petitioners contend the enphasi zed | anguage I n
PzZO 33.510. 263. G. 6.a, which, upon satisfaction of separate
review criteria, allows approval of notor vehicle access to
a parking area or structure within 75 feet of a light rail
alignment, violates three provisions of the CCTM: (1)
Policy 2.6, which states that "to enhance the street
system s overall efficiency and safety * * * access to newy
devel oped parking shall be restricted by limting the nunber
and locations of curb cuts"; (2) Policy Objective 4.10.5
which states that the city will "[r]estrict parking access
on light rail transit streets"; and Policy Objective 5.1.3,
which is to

"[p]rotect existing and adopted transit priority
corridors (light rail and the Fifth and Sixth
Avenues Transit Mll) rights-of-ways to maxim ze
public investnents by ensuring its primary transit
function, suppor t a heal t hy pedestri an
envi ronment, and mnimze adverse traffic
i npacts." Record 65, 82, 84.

Petitioners point out that the conparable PZO inplenenting
provi si on pertai ni ng to transit mal | streets,
PZO 33.510.263. G 6.b, prohibits direct access to a parking
area or parking structure, and argue the city could just as
easily have prohibited direct access on light rail transit
streets.

The city responds that Policy 2.6 is satisfied because

the word "restricted" recogni zes the possibility of
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di fferent degrees of restriction, from outright prohibition
to less absolute Iimtations. Mor eover, the expl anation of
Policy 2.6 states that exceptions nay be all owed, "based on
a denonstration that there are no significant adverse
traffic, transit, pedestrian and bicycle inpacts."” Record

65. That denonstration is nmade by satisfying the criteria

~N~ oo o~ WO N

in PZO 33.808.100.J.5.°

9pz0 33.808.100.J.5 provides:

"If the proposal is for new access for nmotor vehicles within 75
feet of a Light Rail Alignnent, but not on the alignnment
itself, criteria I.5.a through I.5.¢c, below, apply. If the
proposal is for new access for nmotor vehicles on a Light Rai
Alignment, criteria |.5.a through |.5.e, below, apply.
"a. There will not be a significant adverse inpact on
transit operations;

"b. There will not be a significant adverse inpact on
operation and safety of wvehicle and bicycle
circul ation;

c. There will not be a significant adverse inpact on
the overall pedestri an, bi cycl e, and transit
environnent and safety. A driveway 1is not
automatically considered such an inpact. On bl ocks
where stations are | ocat ed, t he pedestri an
environnent on both sides of the streets will be
consi dered and protected,

"d. Motor vehicles can enter and exit the parking
facility without being required to cross the tracks
of a light rail alignnment;

e. The devel opnent includes at least 0.8 FAR of
retail, office, hotel or residential developnent in
the same structure and on the sane block as the
parking. The retail, office, hotel or residentia
devel opnent nust be on nmultiple |evels. For
purposes of this paragraph, net building area wll
be counted towards this requirenent if any portion
of the floor to be counted is at or above any
adj acent grade." (Enphasis added.) Record 346.
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The city and intervenors make additional argunents
based on evidence found in part of the North-South Transit
Corridor Study, which is attached as an exhibit to the
city's brief. The study is dated Decenmber 21, 1995, five
days after the chall enged deci sion. It is not part of the
record. OAR 661-10-025. We therefore do not consider the
argunments based upon it.

W agree with the city that PZO 33.510.263.G 6 1is

consistent with Policy 2.6. The explanation of Policy 2.6
expressly allows exceptions. "Restrict" does not nean
"prohibit"; and requiring conpliance with the criteria in

PZO 33.808.100.J.5 is a form of restriction that satisfies
Policy 2.6.10

Next, the city responds that Policy Objective 4.10.5 is
satisfied, both because the explanation allows exceptions to
the policy under specified circunstances and because, as

with Policy 2.6, "restrict" allows a continuum of

10webster's Third New International Dictionary 1937 (1981) defines
"restrict” as follows:

"1 to set bounds or limts : as a: to check free activity,

nmotion, progress, or departure of : RESTRAIN (intellectua
snobbery which has tended to ~ nmen and wonen from an
understanding of religion --A H Conpton); also : HAMPER

DIM NI SH b: to check, bound, or decrease the range, scope, or
i ncidence of : set what is to be included or enbraced by : bar
or carefully govern addition or increment to (countries where
literacy was largely ~ed to the upper classes --Helen Sullivan)
2: to place (land) under restrictions as to use (as by zoning
ordi nances) to place (land) under restrictions as to use (as by
zoni ng ordi nances) syn see LIMT
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limtations, and does not require an absolute prohibition.
We agree with the city.

Finally, the city responds that PZO 33.510.263.G 6 is
consistent with Policy Objective 5.1.3, because the criteria
in PZO 33.808.100.J.5, which nust be addressed prior to
approval of parking access on a light rail transit street,
require a determnation that <certain adverse inpacts,
including inmpacts on transit operations, vehicle and bicycle
circulation, and overall pedestrian, bicycle and transit
environnent and safety will not occur. Once again, we agree
with the city.

B. PZO 33. 808. 100. J. 5.

PZzO 33.808.100.J.6, which governs proposals for parking
structures within 100 feet of transit mall streets, states
the follow ng requirenment:

"c. The devel opment includes at |east 0.8 FAR of

retail, of fice, hot el or resi denti al
devel opnent in the sanme structure and on the
same block as the parking. The retail,

office, hotel or residential devel opnent nust
be on nmultiple levels. * * *" Record 159.

PzO 33.808.100.J.5 (set forth in note 9, supra), which
governs proposals for parking structures along light rail
transit streets, states the sanme requirenment, but applies it
only to structures with new access for nmotor vehicles on
light rail transit streets.

Petitioners contend allowing parking structures to be

constructed adjacent to or within 75 feet of a light rai
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transit street without requiring the property owner to neet
the 0.8 FAR requirenent violates Policy 4.10 ("Ensure that
the | ocation, size and ground floor activities of parking
structures contribute to a lively and attractive pedestrian
environnment") and Policy Objective 4.10.2 ("Ensure that
parking structures contribute to a Ilively pedestrian
environnent by including retail or other uses on the ground
floor of the structure"). Record 81.

The city responds that the 0.8 FAR requirenent is only
one of several ways in which Policy 4.10 and Policy
Objective 4.10.2 can be inplenented. Gt her neans of
i mpl enentation, which apply equally to light rail transit
streets and transit mall streets, are found in PZO
33.510. 220 (Ground Floor Wndows), PZO 33.510.225 (Retail
Opportunity Requirenment) and PZO 33.510.215 (Building Lines
Requi renment) . We agree with the city that Policy 4.10 and
Policy Objective 4.10.2 may be and are inplenented through
t hese ot her neans.

C. PZO 33.808.100.J.5.c.

PZO 33. 808. 100.J.5.c provides:

"There will not be a significant adverse inpact on

the overall pedestri an, bi cycl e, and transit
environnment and safety. A driveway is not
automatically considered such an inpact. On

bl ocks where stations are |ocated, the pedestrian
environment on both sides of the streets wll be
consi dered and protected;.;" (Enphasis added.)
Petitioners contend the enphasi zed | anguage S

inconsistent with Policy 2.6 and Policy Objectives 4.10.5
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and 5.1.3, particularly as these restrict curb cuts and
par ki ng access and nmandate a healthy, safe pedestrian and
bi cycl e environnent.

The city responds that use of the word "restrict" in
Policy 2.6 and Policy Objective 4.10.5 contenplates sone
driveways wll be allowed, and that if driveways were
automatically considered a "significant adverse inpact,"”
PZO 33.808.100.J.5.¢c. would prohibit them absolutely. We
agree with the city that the enphasized |anguage is not
inconsistent with Policy 2.6 and Policy Objectives 4.10.5
and 5. 1. 3.

The first assignnment of error is denied.

FOURTH ASSI GNVENT OF ERROR

Petitioners contend that in adopting PZO anmendnents
that provide special privileges to property owners on |ight
rail transit streets and deny the sanme privileges to
property owners on transit mall streets, the city violates
the property owners' right to equal privileges and
immunities wunder Article 1, section 20 of +the Oregon
Constitution.1l Petitioners argue that because property in
the central city area is not weasily transferable, two

identifiable classes of property owners exist: first, those

11Aarticle |, section 20, of the Oregon Constitution states:

"Equality of privileges and imunities of citizens. No | aw
shall be passed granting to any citizen or class of citizens
privileges, or imunities, which, upon the sane terns, shall

not equally belong to all citizens."
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with property on light rail transit streets; and second,
those with property on transit nmall streets. Petitioners
contend that nenbership in the favored class of property
owners on light rail transit streets is not open to all on
equal terns.

Petitioners' contention that property in the central

city area is not easily transferable is not supported by

citations to the record. Since the law leaves it open to
anyone to bring hinmself or herself within the class of |ight
rail transit street property owners on equal terns, we

reject petitioners' attack on the PZO anendnents as "cl ass
legislation.” State v. Cark, 291 Or 231, 240, 630 P2d 810
(1981).

The fourth assignment of error is denied.
SECOND ASSI GNMENT OF ERROR

Petitioners contend the PZO anmendnents’ di fferent
treatment of property owners on transit mall streets and
light rail transit streets violates petitioners' right to
equal protection of the |aw under the Fourteenth Anmendnent
to the United States Constitution. The appropriate |evel of
review in this case is the "rational basis test." Under
this test, we nust ask if a classification bears a rationa
relationship to an end of governnment which is not prohibited

by the Constitution. Sealey v. Hicks, 309 Or 387, 398, 788

P2d 435 (1990).

As noted in our discussion of the fourth assignment of
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error, petitioners have not denonstrated the anendnments to
t he PZO affect separate classes, other than those "cl asses”

created by the anendnments thensel ves. See State v. dark,

supra, at 240. Even if one assunes separate classes exi st
and are treated differently by the PZO anmendnents, the
di fference between nodes of transportation on the different
streets -- i ght rail versus bus -- justifies the
classification on the ground that it bears a rational
relationship to an end of governnent (i.e., appropriate
forms of developnent) which is not prohibited by the
Constitution.

The second assi gnnment of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioners contend the PZO anmendnents'’ di fferent
treatnment of property owners on transit mall streets and
light rail transit streets violates petitioners' right to
substantive due process under the Fourteenth Amendnent to
the United States Constitution. Petitioners argue the PZO
amendnments should be struck down as "clearly arbitrary and
unr easonabl e, having no substantial relation to the public

health, safety, norals, or general welfare." Euclid wv.

Ambl er Realty Co., 272 US 365, 395 (1926). See also Village

of Belle Terre v. Boraas, 416 US 1, 8 (1974).

W do not agree wth petitioners that the PZO
amendnents are arbitrary and unreasonabl e. The different

nodes of transportation found on light rail transit streets
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1 and transit mall streets justifies the distinctions nade in
2 permtting devel opnent on the two types of streets.

3 The third assignnment of error is denied.

4 FI FTH ASSI GNMVENT OF ERROR

5 Petitioners contend the city's adoption of the PZO
6 anmendnents is not supported by an adequate factual base, as
7 required by Goal 2.12 More specifically, petitioners
8 contend (1) the change from prohibiting direct access to a
9 surface parking area or parking structure to allow ng such
10 access under certain conditions; and (2) the different
11 treatnent of property owners on the transit mall streets and
12 light rail transit streets is not supported by an adequate
13 factual base.
14 We agree with the city and intervenors that in their
15 discussion of this assignnment of error, petitioners have not
16 identified a legal standard that is violated by the PZO
17 anendnents. Wthout a showing by petitioners that an
18 applicable legal criterion has been violated, LUBA cannot
19 grant relief. Schmaltz v. City of Hood River, 22 Or LUBA

12xal 2 is:

"To establish a |and use planning process and policy franmework
as a basis for all decision[s] and actions related to use of
Il and and to assure an adequate factual base for such decisions
and actions." (Enphasis added.)

In 1000 Friends of Oregon v. City of North Plains, 27 Or LUBA 372, 377
(1994), we interpreted the "adequate factual base" requirenent, as it
applies to legislative |Iand use decisions, to be essentially identical to
the "substantial evidence" requirement stated in ORS 197.835(7) for quasi-
judicial |and use deci sions.
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1 115 (1991).
2 The fifth assignnment of error is denied.

3 The city's decision is affirmed.

Page 22



