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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

)
)
)
)
VS. )
) LUBA No. 96-036
POLK COUNTY, )
)
Respondent , )
)
and )
)
JACK STEWART and BEVERLY STEWART, )
)
| nt ervenor s- Respondent. )
) FI NAL OPI NI ON
AND ORDER

1000 FRI ENDS OF OREGON

Petiti oner,

N N N N N N N N N N N N

VS.
LUBA No. 96-042

POLK COUNTY,

Respondent,

and
JACK STEWART and BEVERLY STEWART, )
)
| nt ervenor s- Respondent. )

Appeal from Pol k County.

Celeste J. Doyle, Assistant Attorney GCeneral, Salem
filed a petition for review and argued on behalf of
petitioner DLCD. Wth her on the brief was Theodore R
Kul ongoski, Attorney General, Thomas A. Balnmer, Deputy
Attorney General, and Virginia L. Linder, Solicitor General.
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F. Blair Batson, Portland, filed a petition for review
and argued on behalf of petitioner 1000 Friends of Oregon.

David Doyle, County Counsel, Dallas, filed a response
brief and argued on behalf of respondent.

Mark D. Shipman, Salem filed a response brief and
argued on behalf of intervenors-respondent. Wth himon the
brief was Wallace W Lien, P.C.

GUSTAFSON, Referee; HANNA, Chief Referee; LIVINGSTON
Referee, participated in the decision.

REMANDED 09/ 10/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners appeal the county's approval of a farm
dwelling on a parcel zoned for exclusive farm use (EFU)
MOTI ON TO | NTERVENE

Jack and Beverly Stewart (intervenors), the applicants
bel ow, nmove to intervene on the side of respondent. There
is no opposition to the notion, and it is all owed.
FACTS

I ntervenors applied to the county for approval of a
farm dwelling on an approximately 90-acre parcel. The
county provided intervenors two options for processing their
application: (1) a request for a "land use determ nation”
that their requested farmdwelling is a permtted use under
ORS 215.283(1)(f), subject to no additional |ocal or
adm ni strative standards; or (2) a request for approval of a
farm dwelling under Polk County Zoning Ordinance (PCZO
chapter 136, which inplenents OAR chapter 660, Division 33
(Division 33 rules).!? | ntervenors chose to request a
determ nation from the county that they are entitled as of
right to a farmdwelling under ORS 215.283(1)(f).

The county planning director adm nistratively approved

10RS 215.283(1)(f) provides that "dwellings and other buildings
customarily provided in conjunction with farm use" are permitted uses in
areas zoned EFU. The criteria in PCZO chapter 136 and the Division 33
rules deternmine when a proposed dwelling is "customarily provided in
conjunction with farmuse" under ORS 215.283(1)(f).
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i ntervenors' request for a |and use determ nation,
concluding intervenors are entitled under ORS 215.283(1)(f)
to build a farm dwelli ng. Both petitioners appeal ed that
deci si on to t he board of county comm ssi oners
(comm ssioners), which conducted a public hearing on the
appeal s. Both petitioners argued that the county was
required to conply wth applicable provisions of PCZO
chapter 136 and the Division 33 rules in order to determ ne
whet her the proposed dwelling would satisfy the ORS
215.283(1)(f) standard that the proposed wuse be in
conjunction with farm use. ?

Foll ow ng the public hearing, the conm ssioners upheld
the planning director's determ nation. The decision states,

as the applicabl e approval standard:

"1. ORS 215.283(1) (f) al | ows for t he
est abl i shnent of dwel | i ngs and ot her
bui | di ngs customarily provided in conjunction
with farm uses as permtted under the EFU
zones for non-marginal |ands counties. Pol k
County is a non-marginal |ands county.

"J. The Board of Conmm ssioners interprets ORS
215.283(f)(1) to allow dwellings and other
bui | dings customarily provided in conjunction
with farm uses as permtted uses subject to a
land wuse determnation through the Polk
County
Pl anni ng Departnment."” Record 17.

2The notice of public hearing for the appeal hearing stated that the
application "is subject to the provisions of chapter 136 of the Pol k County
Zoni ng Ordi nance. "
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The deci sion does not include any analysis or review of
the application against the approval standards of PCZO
chapter 136 or the Division 33 rules. Rat her, the decision
includes general findings that do not relate to any
particul ar approval standards, and conclude, based upon
testinony and evidence from intervenors, that intervenors'
pr oposed dwelling will be "customarily provi ded in
conjunction with a farm use of the kind established by the
[i ntervenor] on this property as permtted by ORS
215.283(1)(f)" and that "the day-to-day activities on the
subj ect property are principally directed to the farm use of
the land." Record 18.

These consol i dated appeal s fol | owed.

ASSI GNMVENT OF ERROR

Both petitioners nmake essentially the same assignnent
of error: the county m sconstrued and failed to apply the
applicable law when it approved intervenors' application
wi t hout applying PCZO chapter 136 or the Division 33 rules.

I ntervenors and the county provide essentially the sane
response: the county properly construed the only applicable
law when it determ ned that the proposed farm dwelling is
permtted under ORS 215.283(1)(f). The county further
responds that it was not required to consider any Division
33 rules or PCZO chapter 136 because they are invalid under

Brentmar v. Jackson County, 321 O 481, 900 P2d 1030 (1995)

and Lane County v. LCDC, 138 Or App 635, _ P2d _ , nodified
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on reconsideration, 140 O App 368, __ P2d __ (1996). On

the same basis, intervenors argue specifically that the
county was not required to apply the provisions of OAR 660-
33-135(7) and PCZO 136. 040(A).3

It is wundisputed that both petitioners raised the
applicability of PCZO chapter 136 and the Division 33 rules
before the county. Regardl ess of whether we could agree

with the county that either Brentmar and/or Lane County V.

LCDC invalidate the |ocal ordinance and rules inplenenting
ORS 215.283(1)(f), the county's findings are i nadequate, and
therefore subject to remand, because the county mnmade no
findings regarding the applicability of those provisions.

See Norvell v. Portland Metro Area LGBC, 43 Or App 849, 853,

604 P2d 896 (1979); Eckis v. Linn County, 19 Or LUBA 15, 29

(1990).

However, no purpose would be served by sinply remandi ng
this case for findings expressing the county's inplicit
determ nation that the local ordinance and admnistrative
rules are invalid. The county has expressed its position

that Brentmar and Lane County v. LCDC invalidate any | ocal

or admnistrative rules inplenmenting ORS 215.283(1)(f), and

that the statute itself provides the sole applicable

30AR 660-33-135(7) and PCZO 136.040(A) specify when a dwelling on |and
identified as high-value farm land may be considered to be custonarily
provided in conjunction with farmuse. Wile intervenors' argunent nay be
prem sed on a presunption that the subject property consists of high-value
farmland, the county nmade no such determnation in this case.
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standard by which the county nust evaluate the proposed use.
The issue is sufficiently framed for our review

ORS 215.283(1) states, in relevant part:

"The follow ng uses may be established in any area
zoned for exclusive farm use:

"x % *x * %

"(f) The dwellings and other buildings customarily
provided in conjunction with farm use.”

In Brentmar, the Oregon Suprene Court considered
"whet her a county may enact and apply legislative criteria
of its own that are nore restrictive than those found in
[ ORS] 215.213 and 215.283." Brentmar, 321 Or at 485.4 I n
that case, Jackson County required certain uses listed in
ORS 215.283 to be evaluated through a |ocal conditional use
approval process.> The Court determ ned that uses listed in
ORS 215.213(1) and ORS 215.283(1) are permtted by right,
expl ai ni ng:

"[T] he | egi sl ature I nt ended t hat t he uses
delineated in ORS 215.213(1) and ORS 215.283(1) be
uses 'as of right,' which may not be subjected to
additional local criteria." |[d. at 496.

4The EFU statutes were significantly amended during the 1993 |egislative
sessi on. The application in Brentmar was subject to pre-1993 statutes.
Brent mar does not address the 1993 anendnents.

SORS 215.213 addresses only counties that have adopted narginal |ands
provi sions under fornmer ORS 197.247. ORS 215.283 addresses non-nmargi na
| ands counties. Jackson County is a non-marginal |ands county. Therefore
ORS 215.213 was not directly at issue in Brentmar. However, because of the
simlarity in the uses listed in forner ORS 215.213(1) and (2) and forner
ORS 215.283(1) and (2), the court found its holding applicable to both
statutes. Brentmar, 321 O at 496, nl0.
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Consequently, the court concl uded:

"[U nder ORS 215.213(1) and 215.283(1), a county
may not enact or apply legislative criteria of its
own that supplenment those found in ORS 215.213(1)
and 215.283(1)." 1d.

LCDC s rulemaking authority was not at issue in
Brentmar, and the court's opinion did not address it in any

way. However, in Lane County v. LCDC, the Court of Appeals

did consider LCDC s rulemaking authority in evaluating the
consi stency of OAR 660-33-135(7) with ORS 215.213(2)(b).
The court determ ned that the rule inposes a requirenent for
evaluating farm dwellings on high-value farm land that is
i nconsi st ent W th t he criteria est abl i shed by ORS
215.213(2)(b) that allow a dwelling in conjunction with a

farm use. 6

60AR 660- 33-135(7) states:

"On land identified as high-value farmland, a dwelling nmay be
considered customarily provided in conjunction with farm use
if:

"(a) The subject tract is currently enployed for the farm use,
as defined in ORS 215.203, that produced at |east $80, 000
(1994) dollars) in gross annual inconme from the sale of
farm products in the last two years or three of the |ast
five years; and

"(b) Except as permtted in ORS 215.213(1)(r) and
215.283(1)(p), there is no other dwelling on the subject
tract; and

"(c) The dwelling will be occupied by a person or persons who
produced the commpdities which grossed the income in
subsection (a) of this section;

"(d) In determning the gross incone required by subsection
(a) of this section, the cost of purchased I|ivestock
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In invalidating the rule, the court relied specifically

on ORS 215.304(3), which states:

"Any portion of a rule inconsistent with the
provisions of ORS * * * 215,213 * * *:

"(a) Shall not be inplemented or enforced;
and

"(b) Has no | egal effect.”

court also added that this statute "reiterates”

a

9 general standard that an agency nmay not "adopt rules that

10 are inconsistent with the applicable statute.”™ Lane County
shall be deducted from the total gross incone attributed
to the tract."
The court deternmined this rule to be inconsistent with the standard for

allowing dwellings in conjunction with farmuses in nmargi na

under

Page 9

ORS 215.213(2)(b), which states,

"* * * the follow ng uses may be established in any area zoned
for exclusive farmuse subject to ORS 215. 296:

"x % % * %

"(b) A dwelling in conjunction wth farm wuse or the
propagati on or harvesting of a forest product on a |lot or
parcel that is managed as part of a farm operation or
woodl ot small er than required under paragraph (a) of this
subsection, if the |ot or parcel

"A. Has produced at |east $20,000 in annual gross farm
income in two consecutive cal endar years out of the
three cal endar years before the year in which the
application for the dwelling was made or is planted
in perennials capable of producing upon harvest an
average of at least $20,000 in annual gross farm

i ncome; or

"B. Is a woodl ot capable of producing an average over
the growh <cycle of $20,000 in gross annua
i ncome. "

| ands counti es
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v. LCDC, 138 Or App at 641.°7

On reconsideration, the court in Lane County v. LCDC

expressly stated that it found OAR 660-33-135(7) invalid
only as it applied to ORS 215.213(2)(b) and did not "express
any opinion regarding the validity of the rule as against
ot her statutes.” 140 Or App at 372.8

In this case, the county argues that Brentmar wholly
i nval i dates any | ocal ordinance or adm nistrative rule that
i mpl enents ORS 215.283(1)(f), because any ordinance or rule
woul d suppl enent the requirenents of the statute. It also

suggests that the ruling in Lane County v. LCDC should be

read to invalidate OAR 660-33-135(7) as it applies not only
to ORS 215.213(2)(b) but also to ORS 215.283(1). We do not
find support for the county's position in either case.

Brentmar does not prohibit [local regulations that

TORS 215.304 was enacted during the 1993 legislative session. ORS
215.283 is notably absent from the list of statutes in 215.304 that
specifically circunmscribe LCDC s rul emaki ng authority.

8The court on reconsideration did not address, and the county apparently
did not raise, the issue of consistency of the rule with ORS 215.213(1)(q9),
whi ch provides that, in marginal |ands counties,

"the following uses may be established in any area zoned for
excl usive farm use:

"x % % * %

"(g) A dwelling customarily provided in conjunction with
farmuse if the dwelling is on a lot or parcel that
is managed as part of a farm operation not smaller
than the mnimum lot size in a farm zone with a
m ni mum | ot size acknow edged under ORS 197.251."
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i npl enent uses permtted under ORS 215.283(1). Rat her,

Brentmar prohibits counties from inposing supplenental

criteria in evaluating uses permtted by right under ORS
215.213(1) and 215.283(1). Brentmar, 321 O at 496. By its
terms, Brentmar restricts only the process the |ocal

governnent may use in evaluating a use that is |isted as
permtted under either ORS 215.213(1) or 215.283(1), not

| ocal regul ations that are consistent wth, and not

supplenmental to, the statute they inplenent. Mor eover,

Brent mar does not address LCDC s authority to adopt or apply
rules that inplenent statutory |anguage. Thus, the county's
reliance on Brentmar to support an argunent that both the
| ocal regul ations and agency rules are invalid, IS
m spl aced.

Lane County v. LCDC invalidated OAR 660-33-135(7) as

exceeding the scope of LCDC s rulemaking authority only as
it applies to the approval of dwellings on high-value farm
land in marginal |ands counties under ORS 215.213(2)(b).
That case did not invalidate OAR 660-33-135(7) as it applies
to ORS 215.283(1), and we reject the suggestion that it
should be so read. ORS 215.213(2)(b) provides specific farm
incone criteria for the siting of a dwelling in conjunction
with farmuse in marginal |ands counti es. In contrast, ORS
215.283(1)(f) states only that the dwelling nust be
"customarily provided in conjunction with farmuse,” with no

specific nmeans by which that determ nation is made. For
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pur poses of evaluating the extent to which inplenenting
agency rules are consistent wth the |anguage of the
applicable statutes, ORS 215.213(2)(b) and ORS 215.283(1)(f)
are not in any way simlar. The court's reasoning in
finding OAR 660- 33-135(7) I nconsi st ent W th ORS
215.213(2)(b) cannot be extended to find that the Division
33 rules are inconsistent with ORS 215.283(1)(f).

Mor eover, the Court of Appeals in Lane County v. LCDC

did not conprom se  or i nval i dat e LCDC s rul emaki ng
authority. |Indeed, the court specifically recognized LCDC s
authority to adopt rules inplenenting 215.283(1) through its
adherence to Newconer v. Clackamas County, 92 O App 174,

758 P2d 369, nodified on reconsideration, 94 O App 33

(1988). As the Court of Appeals recognized in Lane County

v. LCDC,

"Although LCDC s powers are undoubtedly broad,
they are I|limted to those conferred upon the
agency by statute. Fish and WIdlife Departnment
v. LCDC, 288 O 203, 210, 603 P2d 1391 (1979).
Qur decision in Newconer v. Clackanmas County * * *
illustrates the application of those principles in
a statutory context very close to the issues in
this case. In Newconer, LCDC adopted rules to
i npl ement ORS 215.283(1)(f), which permtted
dwel lings 'customarily provided in conjunction
with farm use' to be located in EFU-zoned |land in
nonmar gi nal | and counties. LCDC s rules permtted
such dwellings only if the 'day-to-day' activities
on the land were "principally directed to the farm
use of the land." * * * The rules were chall enged
as being inconsistent with the statute. We hel d
that the rules were valid. * * * W noted that the
act ual use requirement of the rules nerely
construed the statutory term 'customarily provided
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in conjunction with farm use' and perm ssibly
"suppl enent[ed] the inconplete statutory reference
in a manner that was consistent with the agency's
statutory authority in general and wth the
| anguage of the law in particular. * * * Thus,
Newconer nerely restates the well-established
principle of adm nistrative |aw that an agency may

"suppl enent’ i nconpl ete | egi sl ation or fill
| egislative 'gaps.' See, e.g., Springfield
Education Assn. v. School Dist., 290 O 217, 221-
30, 621 P2d 547 (1980). It does not, however,
stand for the rule that the agency may adopt rules
t hat are i nconsi st ent W th t he applicabl e

statute."” Lane County v. LCDC, 138 Or App at 640.

Thus, Newconer specifically upheld LCDC s authority to
adopt rules inplementing the "customarily provided in
conjunction with farm use" | anguage of ORS 215.283(1)(f) at

issue in this case. |f Lane County v. LCDC has any bearing

on ORS 215.283(1)(f), it is to confirm that the |anguage
"customarily provided in conjunction with farm use"” in that
statute is subject to agency inplenenting rules.?

We find no authority in either Brentmar or Lane County

v. LCDC to support the county's position that all |ocal or
agency rules inplementing ORS 215.283(1)(f) are wholly
i nvalid. Neither states nor even suggests that ORS
215.283(1) (f) prohi bits al | I mpl ementi ng rul es and

regul ati ons when determ ning whether a proposed dwelling is

SWhil e Newcomer clearly establishes that 215.283(1)(f) is subject to
refi nement through LCDC rule, t hat case does not val idate the
adm nistrative rules at issue here. The adnm nistrative rules inplenenting
the "customarily provided in conjunction with farm use" standard have been
substantially amended si nce Newconer.
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"“in conjunction with farm use."10

I ntervenors' argunment is nore restricted. They do not
contend that all the Division 33 rules and PCZO chapter 136
are invalid. Rat her, the only provisions they argue are
invalid are OAR 660-33-135(7) and PCZO 136. 040, which rel ate
specifically to siting a dwelling on high-value farm | and.
However, the county has not done any evaluation or reached
any conclusions as to which | ocal provisions of PCZO chapter
136 or the Division 33 rules are applicable to this
application. The county has not yet even determ ned whet her
the subject property contains high-value farm | and. Thus,
intervenors' argunent that the local regulations and agency

rules relative to siting a farm dwelling on high-value farm

10Even the county acknow edges that "in conjunction with farm use" nust
be inplenmented by sonme standard. However, its argunment suggests that ORS
215.283(1)(f) allows the county to fashion informal or perhaps ad hoc
standards in determning whether a particular proposal satisfies the
general statutory requirenment. The county cites the "Newconer test" as the
only "standard" to which it nust adhere. |In Newconer, the Court of Appeals
upheld LCDC s rule that stated, generally, that to be in conjunction wth
farm use, the dwelling nust relate to the "day-to-day" operations of the
farm The county fails to explain how a previous adm nistrative rule has
sonmehow becone the only inmplementing standard by which the county may be
required to evaluate whether a proposed dwelling is in conjunction wth
farm use. We do not understand how the county could reach the concl usion
that all current administrative rules inplenmenting ORS 215.283(1)(f) are
necessarily invalid, but that a fornmer rule that inplenmented that statute
in 1988 has sonmehow been elevated to the single, albeit unofficial and
unadopted, standard the county is obligated to consider in deternining
whet her a proposed dwelling will be used in conjunction with farm use. W
are further troubled by the county's suggestion that its neans of
i mpl enmenting ORS 215.283(1)(f) need not be in any way codified or otherw se
formally stated in a manner so that those who would be subject to the
statute mght know the standards by which their application would be
j udged. Property owners have the right to know the uses allowed on their
property, and the standards by which devel opment of their property will be
eval uated. See Baker v. City of MIlwaukie, 271 Or 500, 553 P2d 772 (1975).
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| and are inconsistent with ORS 215.283(1)(f) is premature.

| f the county could establish that identified
applicable <criteria of PCZO chapter 136 inpermssibly
suppl enment ORS 215.283(1)(f), the criteria wuld be
i nappl i cabl e under Brentnar. Li kew se, if the county could
establish that the applicable agency rules are inconsistent
with uses "customarily provided in conjunction with farm

use" the rules would be invalid under the reasoning in Lane

County v. LCDC. However, the county has not done so.

At this point neither the county nor intervenors have
establi shed how PCzZO 135.040(A) and OAR 660-33-135(7), or
any other specific provisions in PCZO chapter 136 and
Division 33, are inconsistent with or prohibit any uses
permtted under ORS 215.283(1)(f). Because the county has
not yet identified the applicable criteria and evaluated
those criteria against the facts of this application, it is
premature for this Board to evaluate the wvalidity or
applicability of any specific provision of PCZO chapter 136
or Division 33.

The assignnent of error is sustained.

The county's decision is remanded.
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