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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
DI ANNE LOPATI N and HUBERT FI NKE, )
Petitioners, LUBA No. 96-013

FI NAL OPI NI ON
AND ORDER

VS.

CLACKAMAS COUNTY,

N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

Arthur P. Stangell, Oregon City, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Stangell and Stangell.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed the response brief and argued on behalf of
respondent .

GUSTAFSON, Referee; HANNA, Chief Referee, participated
in the decision.

AFFI RVED 10/ 31/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF DECI SI ON

Petitioners appeal the county's denial of their request
for a tenporary special nedical hardship permt (tenporary
permt).
FACTS

Petitioners owmn a 3.5-acre parcel in a county forest
zone. There are two residences on the property, a primry
dwelling in which petitioners reside, and a nmobile hone,
whi ch was placed there under a tenporary permt. Petitioner
Finke provides the primary care for his donestic associate,
petitioner Lopatin, who suffers from nultiple medical
hardshi ps. Lopatin's son, daughter-in-law and grandchildren
reside in the nobile hone, and also provide her additional
care.

When petitioners purchased the property, the prior
owner's tenporary permt for the nobile hone had expired

Petitioners applied to the county for another tenporary

permt, in order to retain the nobile hone. In 1992, the
county pl anni ng di rector adm ni stratively gr ant ed
petitioners a three-year, tenmporary permt based on

Lopatin's nmedical hardship. That permt expired in 1995.

In 1995, petitioners applied for another tenporary
permt, their basis being that petitioner Lopatin's medical
condition has not inproved since the 1992 permt was

gr ant ed.
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The county's |and devel opnent ordi nance (LDO 1204.03

al l ows special nmedical hardship permts as foll ows:

"SPECI AL CARE: The Pl anning Director may approve a
tenporary permt * * * for a period of up to three
(3) years, for the use of a nobile home or trailer
house as a residence for the care of a person who
requires special attention because of age or poor
heal t h, provided that the applicant provides
evi dence substantiating the following * * *:

"A. There exists a need for special attention (a
doctor's statenent establishing this need is
appropriate and suggested evi dence); and

"B. There exi sts no reasonabl e housi ng
alternative, such as nearby rental housing or
adequat e housing on the subject property.”

The county hearings officer found that petitioners
establ i shed conpliance with 1204.03(A), having established
that petitioner Lopatin has a nedical need for special
attention. However, the hearings officer found that
petitioners did not establish conpliance wth LDO
1204.03(B), and thus denied the application. As an
alternative basis for denial, the hearings officer also
found that tenporary permts for nedical hardship dwellings
are not permtted under ORS 215.720(3).

Petitioners appeal the denial of their application.

FI RST ASSI GNMENT OF ERROR

Petitioners challenge the denial of a new tenporary
permt because the hearings officer did not establish that
t here has been a change in circunstances since the tenporary

permt was granted in 1992. Petitioners argue that
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regardl ess of whether the 1992 admnistrative decision to
grant the permt was legally correct, it must stand because
there has been no change in circunstances since it was
i ssued and petitioners have relied on the 1992 decision in
maki ng i nvestnents on the property.

Change in circunstances is not an approval standard in
evaluation of a tenporary permt application, so the
hearings officer was not required to evaluate any such
change. Nor 1is the hearings officer bound by staff
determ nations on an earlier, tenporary permt. Al exander

v. Clackamas County, 126 O App 549, 869 P2d 873 (1994).

Petitioners knew or should have known in 1992 that the
permt they were granted allowed only a tenporary use, and
that they could not rely on the existence of that perm:t
beyond its stated, three-year term

Petitioners also argue that petitioner Lopatin's
condition continues to require special attention, a
contention the hearings officer did not dispute. However,
petitioners do not challenge the nerits of the hearings
officer's finding that petitioners did not establish
conpliance with LDO 1204. 03(B).

Petitioners bear the burden to establish conpliance
with all approval criteria. Petitioners acknow edge they
did not present any evidence before the hearings officer to
establish that no reasonabl e housing alternative exists that

could neet petitioner Lopatin's need for special attention.
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Therefore, petitioners have not established conpliance with
all mandatory approval criteria, and thus establish no basis
for reversal or remand of the hearings officer's decision.

The first assignnent of error is denied.1?

o A W N P

The county's decision is affirnmed.

1Because petitioners have not established conpliance with LDO 1204. 03,
we do not consider the additional statutory argunments petitioners nake
under their second and third assignnments.
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