©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DAVI D LETT,
Petitioner,
VS.

YAVHI LL COUNTY, LUBA No. 96-051

N N N N N N N N N N N N N N N

Respondent, FI NAL OPI NI ON
AND ORDER
and
KATHERI NE DURANT and KENNETH
DURANT,
| nt ervenor s- Respondent. )

Appeal from Yamhill County.

F. Blair Batson, Portland, filed the petition for
review and argued on behal f of petitioner.

No appearance by respondent.

Richard H Allan, Portland, filed the response brief
and argued on behalf of intervenors-respondent. Wth himon
the brief was Christen C. White and Ball Jani k & Novack.

LI VI NGSTON, Referee; HANNA, Chief Referee, participated
in the decision.

REMANDED 10/ 07/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the county board of
conmm ssioners allowi ng construction of a nonfarmdwelling on
a 3.17-acre parcel designated Agriculture Forestry Large
Hol ding (AFLH) and zoned Agriculture Forestry/20 Acre
District (AF-20).
MOTI ON TO | NTERVENE

Kat heri ne Durant and Kenneth Durant (intervenors) nove
to intervene on the side of the respondent. Kat heri ne
Durant was the applicant bel ow. There 1Is no opposition to
the motion, and it is allowed.
MOTI ON TO FI LE REPLY BRI EF

Petitioner noves to file a reply brief to address
i ntervenors' argunment that petitioner failed to raise
certain issues below and therefore waived his right to raise
t hem at LUBA. | nt ervenors oppose the notion on the grounds
that the reply brief is untinely. I ntervenors al so contend
the "reply to third new matter” made in the reply brief
buttresses an argunent already nmade in the petition for
review, and argues that if the reply brief is allowed, the
"reply to third new matter" should not be consi dered.

A Ti mel i ness

Intervenors filed their brief on My 10, 1996
Petitioner filed his nmtion to file a reply brief,

acconmpanied by the reply brief, on My 31, 1996. O al
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argunent was held at LUBA on June 6, 1996.

Qur rules require that "A request to file a reply brief
* * * pbe filed as soon as possible after respondent's brief
is filed." OAR 661-10-039. OAR 661-10-039 sets no firm
deadline for filing a request to file a reply brief and is
worded to invite an explanation when a request to file a
reply brief appears to be tardy.

Petitioner's attorney explains in an affidavit that she
was on vacation when intervenors' brief was filed. Because
she did not return from vacation until My 17, 1996 and had
oral argunent in another case before LUBA schedul ed for My
21, 1996, as well as another deadline to neet; and because
the reply brief required 42.5 hours to research and wite,
she was unable to conplete it before May 31, 1996.

In the absence of an explanation, a reply brief filed
|l ess than a week before oral argunent mght ipso facto be

considered late. See, e.g., DLCD v. Coos County, 29 Or LUBA

415, 417 (1995). In this case, however, petitioner's
explanation is adequate to show the reply brief was filed as
soon as possible after respondent's brief was fil ed.

| ntervenors contend they are substantially prejudiced
by the receipt of a 20-page reply brief only three working
days before oral argunment. However, the tineline inposed by
our rules affecting reply briefs is intended | ess to provide
a second opportunity for respondents, including intervenors-

respondent, to research issues already argued in their own
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brief than to provide a reasonable opportunity for
respondents and this Board to review the reply brief. Under
the circunstances of this case, we consider three days
barely adequate, but adequate nonethel ess. This Board can
better performits review function by reading a reply brief
prior to oral argunent than by hearing for the first tine at
oral argunent petitioner's response, supported by unfamliar
case citations, to new matters raised in a respondent's
brief.

The notion to file a reply brief is allowed.

B. Reply to Third New Matter

Petitioner's reply brief addresses three "new matters, "
as that termis used in OAR 661-10-039.1 Intervenors argue
specifically against our consideration of ©petitioner's
arguments with respect to the third "new matter." These
argunents reply to an argunent in the intervenors' response
brief that is a cousin of the "raise it or waive it"
argunments addressed in the reply brief as the first and
second "new matters." Intervenors argue in their brief that
a participant nust raise specific matters bel ow or waive the
right to detailed findings addressing those matters.

We think intervenors' argunent raises a "new matter,"”
because It does not directly di spute petitioner's

contentions in the petition for review regarding what

10AR 661-10-039 states, in relevant part, that "[a] reply brief shall be
confined solely to new nmatters raised in the respondent's brief."
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constitutes adequate findings, but instead maintains that in
certain circunstances, detailed findings are not required.
We agree with intervenors that petitioner elaborates in his
reply brief on the subject of what constitutes adequate
findings, a topic also discussed at length in the petition
for review. However, petitioner does so in order to respond
to the third "new matter" raised in intervenors' brief. W
t herefore consider the entire reply brief.

FACTS

The subject property is a vacant 3.17-acre parcel
| ocat ed in t he county's hi | | country and zoned
Agricul ture/ Forestry Use (AF-20). The property, which
fronts on Breyman Orchards Road, is bordered on the east by
a two-acre nonfarm parcel with a dwelling, and on the north
and west by much | ar ger parcel s wi th dwel | i ngs.
Agricultural uses predom nate on surrounding properties,
which are zoned either AF-20 or Exclusive Farm Use (EFU-40)
and range in size fromless than two acres to nore than 50
acres.

In 1989, the fornmer owner of the subject property
applied for a nonfarm dwelling. Testinmony in that
proceedi ng established that no permts for nonfarm dwellings
on substandard lots in the area had been issued since at
| east 1979. Materials submtted by the applicant to the
county in this proceeding state that one lot of record

dwel ling was approved in 1994 on Section 3-3-33, Tax Lot
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500-501. Record 33. Between 1979 and 1989, |arge
agricultural investnents totaling many mllions of dollars
were nmade, primarily in vineyards, in the area of the
subj ect property.

The county approved the forner owner's nonfarm dwelling
application based on the standards applicable at that tine,

and this Board remanded that approval. Bl osser v. Yamhill

County, 18 Or LUBA 253 (1989).

On July 7, 1995, intervenor Katherine Durant applied
for a nonfarm dwelling.?2 Petitioner objected to the
application, and included as attachnents to his letter sone,

perhaps all, of +the file generated in Blosser, supra.

Record 47-130. The county planning director denied the
application, and Ms. Durant then appealed to the board of
county comm ssi oners. On Decenber 15, 1995, Ms. Durant
submtted a listing of tax |lots, apparently in the vicinity
of the subject property, including the names of their owners
and the property size, current use, tax deferral status and
soil types. Record 33-36. She also submtted a map that
identifies the subject property and indicates which
subst andard-sized lots have dwellings and which do not,
within a marked circle that is stated to have a radius of

approxi mately one-half mle. Record 136.

2The application does not expressly address the applicable zoning
ordinance criteria, but justifies a nonfarm dwelling as the "highest and
best use of the property."” Record 134.
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1 Based on this new information, the staff report, issued
2 on January 4, 1996, recommended approval of the application,
3 "because approval wuld not alter the stability of the
4 existing land use pattern in the area."” Record 31. St af f
5 prepared another map that covers a sonmewhat |arger area and
6 shows (1) substandard parcels w thout dwellings where there
7 can be no dwellings because of the soil types; and (2)
8 substandard parcels wthout dwellings where dwellings are
9 either "potential" or "potential with conplications."3
10 Record 135. After a hearing, the county conm ssioners voted
11 to approve the application.
12  ASSI GNMENT OF ERROR
13 A. I nt roducti on
14 In 1993, after our decision in Blosser, supra, the
15 |l egislature anmended the provisions for nonfarm dwellings in
16 EFU zones, effective Novenmber, 1993. Those provisions are
17 now codified at ORS 215.284(1), which retains the stability
18 standard that was one basis for our remand in Blosser.4 ORS

3As the chall enged decision observes, the map submitted by M. Durant

and the map prepared by staff are not perfectly consistent. For exanpl e
Ms. Durant's map shows Tax Lot 3333-900 to be without a dwelling; the staff
map shows it to have a dwelling. To the extent petitioner bases his

argunent on di screpancies in the evidence, they are di scussed bel ow

40RS 215.284(1) states:

"In the Wllamette Valley, a single-fam|ly residential dwelling
not provided in conjunction with farm use may be established,
subj ect to approval of the governing body or its designate, in
any area zoned for exclusive farmuse upon a finding that:
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215.284(1)(d). In rules that becane effective on March 1,
1994, the Land Conservation and Devel opnent Conm ssion al so
i ncorporated the stability standard for nonfarm dwellings.
OAR 660-33-130(4) (a). Yamhi |l County Zoning Ordinance
(YCZO) 403.03(E)(4), which inplements OAR 660-33-130(4)(d),

states the stability standard as foll ows:

"The dwelling wll not materially alter the
stability of the overall |and use pattern of the
ar ea. In determ ning whether a proposed nonfarm
dwelling will alter the stability of the overall

| and use pattern of the area, the cunulative
i mpact of nonfarm dwellings on other lots or
parcels in the area simlarly situated shall be
consi dered. "

Petitioner assigns error to the county's application of
the three-part inquiry necessary for determ ning whether a
nonfarmdwel ling would materially alter the stability of the

overall land use pattern of the area. In Sweeten .

Cl ackamas County, 17 Or LUBA 1234 (1989), we described the

"(a) The dwelling or activities associated with the dwelling
will not force a significant change in or significantly
i ncrease the cost of accepted farming or forest practices
on nearby | ands devoted to farmor forest use;

"(b) The dwelling will be sited on a lot or parcel that is
predom nantly conposed of Class |V through Cass VII
soils that would not, when irrigated, be classified as
prime, unique, Class | or Class Il soils;

"(c) The dwelling will be sited on a lot or parcel created
before January 1, 1993.

"(d) The dwelling will not materially alter the stability of
the overall |and use pattern of the area; and

"(e) The dwelling conplies with such other conditions as the
governing body or its designate considers necessary."
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t hree-step approach that nust be taken in determ ning
whether a nonfarm dwelling wll materially alter the
stability of the overall |and use pattern in the area of a
particul ar property:

"First, the county nust select an area for
consi derati on. The area selected nust be
reasonably definite including adjacent |and zoned
for exclusive farm use. Second, the county nust
exam ne the types of uses existing in the selected
ar ea. In the county's determ nation of the uses
occurring in the selected area, it nmay exani ne | ot
or parcel sizes. However, area |lot or parcel
sizes are not dispositive of, or even particularly
relevant to, the nature of the uses occurring on

such lots or parcels. It is conceivable that an
entire area may be wholly devoted to farm uses
notw t hstanding that area parcel Sizes are
relatively small. Third, the county nust

determ ne that the proposed nonfarm dwelling wll
not materially alter the stability of the existing
uses in the selected area. |1d. at 1246.

Petitioner makes three subassignnents of error, each
addressi ng one step of the Sweeten analysis: (1) the county
failed to make findings adequate to explain why it limted
the "area for consideration' to a one-half mle radius
around the subject property; (2) the county failed to nake
adequate findings presenting a clear picture of the bal ance
of uses conprising the existing |land use pattern in the area
or the stability of the pattern; and (3) there is not
substantial evidence in the record to support a conclusion
that the cumul ative inpact of approving the nonfarm dwelling
will not materially alter the stability of the overall |and

use pattern of the area.
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B. Step One - Area

| ntervenors contend petitioner did not raise the issue
of the one-half mle radius determ nation before the county
and is thus barred fromraising it before LUBA.

ORS 197.835(3) states that issues raised before LUBA
"shall be limted to those raised by any participant before
the local hearings body" as provided by ORS 197.763. ORS
197.763(1), which was anended by the 1995 |egislature, is

quot ed bel ow, showi ng the effect of the anmendnent:>

"An issue which may be basis for an appeal to the
Land Use Board of Appeals shall be raised not
| ater than the close of the record at or foll ow ng
the final evidentiary hearing on the proposal
before the | ocal governnent. Such issues shall be
raised [with sufficient specificity so as] and
acconpani ed by statements or evidence sufficient
to afford the governing body, planning comm ssion,
hearings body or hearings officer, and the parties
an adequate opportunity to respond to each issue."

| ntervenors argue the anmendnent increases the required
degree of specificity with which issues nust be rai sed bel ow
before they can be the basis for an appeal to LUBA
I ntervenors contend that based on presentations by county
staff and intervenors, petitioner should have anticipated
the county would, in its findings, adopt an area with a
radius of one-half mle as the area for consideration under
the first step of Sweeten.

Petitioner replies that in his initial coments on the

5Text in bold type was added; bracketed, italicized text was del eted.

Page 10



application, he raised the criteria stated 1in YCZO
403.03(E), OAR 660-33-120 and 660-33-130(4)(a), and ORS
215.284(4) .6 He remarks that the 1989 record, which he
placed in this record, contains his and M. Blosser's
comments chal l enging the 1989 application's conpliance with

the stability standard. He notes the first and second staff

~N~ oo o~ WO N

reports in this case address the stability standard, while

6Petitioner's coments include the follow ng:

"I oppose this application, as | and Bill Blosser did (on the
same piece of land in 1989) for the same reasons we subnitted
in 1989. Al though there have been changes in |and use |aws
since that tinme, the basic criteria still apply to the subject
par cel

"I * * * oppose this application because it does not conply
with the review criteria in section 403.03(E) of the Yamhill
County Zoning Ordinance for nonfarm dwellings of [sic] the
criteria in OAR 660-33-120 and 660-33-130(4) or ORS 215. 284.

"x % % * %

"The applicant has not denonstrated that the dwelling will not
materially alter the stability of the overall |and use pattern
of the area. The applicant has not identified the other lots
and parcels that are simlarly situated properties in the area.

"x % % * %

"I am resubmtting into the record the evidence from the 1988
and 1989 hearings on the Hernandez case. * * *"

"I'n conclusion, the applicant has not shown the application
conplies with the review criteria * * *, It should therefore
be deni ed.

"The change in law did not change the requirenent that the
stability of the land use pattern in farning areas be
mai nt ai ned. Nonfarm dwel lings still may not be allowed when
their cunmul ative effect would be the [sic] convert an area from
predom nately agricultural to predomnately residential. * * *"
Record 47-48.
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reachi ng opposite conclusions as to whether it is net. He
does not contend he specifically addressed the applicant's
materials and comments with respect to the adoption of an
area with a radius of one-half mle as the area for
consi derati on. I ndeed, at the hearing he acknow edged the
change in the staff's recommendation had caught him by
surprise. Record 20.

The 1995 anmendnent to ORS 197.763(1) adds a requirenent

that issues not only be raised, but also be acconpanied by

statements or evidence sufficient to afford the | ocal

deci sion maker an opportunity to respond. The anmendnment
i nposes an additional requirement for "statenents or
evi dence, " but it does not nmodify the neaning of
"sufficient." What s "sufficient" still depends upon

whet her the governing body, planning conm ssion, hearings
body or hearings officer, and the parties are afforded an

adequat e opportunity to respond to each issue. See Boldt v.

Cl ackamas County, 107 O App 619, 623, 813 P2d 1078 (1991)

(fair notice to adjudicators and opponents is sufficient);

Cox v. Yamhill County, 29 Or LUBA 263, 266 (1995); Craven V.

Jackson County, 29 Or LUBA 125, 132, aff'd 135 Or App 428

rev den 321 Or 512 (1995); Spiering v. Yamhill County, 25 O

LUBA 695, 712 (1993) (issue is waived if not sufficiently
raised to enable a reasonable decision maker to understand
the nature of the issue; discussion of specific provisions

or their operative terns is sufficient).
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As we stated in Lucier v. City of Medford, 26 Or LUBA

213, 216 (1993), before a petitioner my raise |ocal
gover nnment conmpliance wth a particular criterion or
procedural requirenent as an issue before this Board, the
petitioner nust raise the issue of conpliance wth that

criterion before the | ocal decision naker.

"Once that is done, the petitioner may challenge
the adequacy of the findings and the supporting
evidence to denonstrate the proposal conplies with
the criterion. The particular findings ultinmtely
adopted or evidence ultimtely relied on by the
decision nmaker need not be anticipated and
specifically chal | enged duri ng t he | ocal
proceedi ngs." 1d.

| ntervenors contend that because the area of a circle
with a one-half mle radius was extensively discussed at the
county conmi ssioners'’ heari ng, petitioner had a clear
invitation to dispute its use. We agree with intervenors.
Al t hough petitioner raised the general issue of conpliance
with the stability standard in YCZO 403.03(E), OAR
660-33-130(4) (a), and ORS 215.284(4) before the county, area
is an essential, stated conponent of that standard.
Defining the area is the first step of the required
anal ysi s. It was perfectly evident at the hearing that the
county would consider only the area included in a circle
with a one-half mle radius. Petitioner expressed no
objection below to limting the stability analysis to that
area, and therefore failed to give fair notice to the county

of his objection.
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Thi s subassi gnnent of error is denied.

C. Step Two - Types of Uses in Area

Petitioner contends the county's findings with respect
to the types of uses existing within the selected area are
i nadequate to satisfy the second step of the Sweeten

anal ysis, as elaborated in DLCD v. Crook County, 26 O LUBA

478, 491-92 (1994), because they do not provide a clear
picture of the existing |and use pattern and the stability
of that |and use pattern.

The chal | enged deci sion finds:

"Although there are mnor inconsistencies between
the two maps, the picture of the |and use pattern
of the area is essentially the sane. O the
parcels of approximately 20 acres and smaller,
approxi mat el y hal f al r eady have dwel | i ngs.
According to staff's map, 6 parcels have two

dwel I i ngs. Grapes are the principal crop in the
area, wth filbert orchards and wheat or seed
Crops al so represented. Wth substanti al

agricultural activity in the area, the area could
not be characterized as 'rural residential.'’ On
the other hand, there are approximately 35-40
dwellings within the radius depicted on staff's
map (the nunmber cannot be determ ned precisely
because the map does not purport to show the
act ual | ocation of the dwellings on their
respective parcels). The addition of one or even
several dwellings would not materially alter the
stability of the |Iand use pattern of the area.

"On staff's map, [the subject property] IS
depicted in vyellow Staff testified that the
parcels highlighted in orange are approxinmately 20
acres or less in size, and are predom nantly Cl ass
[-111 soils. In other words, these substandard
parcels could not be approved for nonf ar m
dwel | i ngs because they cannot satisfy the standard
of YCZO 403.03(E)(2), set forth above. Two
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parcels (Tax Lots 1600 and 1700, highlighted in
blue) would be eligible for nonfarm dwellings
based on soils. However, Tax Lot 1600 has been in
forest deferral, and would not qualify for a
nonfarm dwel | i ng based on YCZO 403. 03(E)(6). Tax
Lot 1700, although privately owned, is currently
tax exenpt because it is wused by the City of
Dayton for watershed protection. Based on staff's
map, the Board concludes that at nobst two parcels
(Tax Lots 308 and 312, in the northwest corner of
the area and highlighted in brown) may foreseeably
be approved for nonfarm dwellings. As di scussed
below, that would not materially affect the
stability of the |l and use pattern of the area.

"There is a second -- and independent -- basis for
finding that the approval of a nonfarm dwelling on
[the subject property] will not have an individua

or cunul ative effect on the stability of the |and
use pattern of the area: as shown on the
applicant's map * * * | 9 out or [sic] 13 of the
"simlarly situated' parcels (i.e., parcels up to
approximately twenty acres, w thout dwellings) are
planted with vineyards or filbert orchards. The
Board agrees with the applicant that the high cost
of planting vineyards and orchards, and the val ue
of farm tax deferral for such properties, nmakes it
unlikely that any of those properties wll be
converted to nonfarm use as a consequence of the
i ndi vidual or cunulative effect of approval of a
nonfarm dwelling on Tax Lot 201. As discussed
above, several other parcels are either owned or
controlled by the City of Dayton for watershed
protection and are highly unlikely to be devel oped
with nonfarmdwellings.” Record 10.

Petitioner does not question the county's prem se that

there are substanti al practi cal obstacles to the

37 construction of additional nonfarm dwellings on lots or

38 parcels presently wthout dwellings, the cunulative effect

39 of

40 w il
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ar ea. Petitioner does make three specific attacks on the
adequacy of the county's findings as they portray the
existing land use pattern: first, it is inpossible to
determ ne which, if any, of the 35-40 dwellings are nonfarm
dwel lings and which are farmrelated dwellings; second, it
is inpossible to determne what farm uses are occurring
other than on the nine parcels identified as being used for
vi neyards and orchards; and third, no land use is described
for many other parcels in the area. I ntervenors do not
contest the accuracy of petitioner's statenents, except in
m nor particul ars, but contend generally the county's
findings are adequate.’

The purpose of requiring a clear picture of the
existing land use pattern is to evaluate what inpacts a
proposed devel opnment will have on the stability of that
pattern. I nformation not pertinent to the evaluation need
not be obtained, and whether the picture is sufficiently
cl ear depends on the facts of a particular case. In this
case, petitioner does not explain, and we do not see, why it

is pertinent which dwellings are farm and whi ch are nonfarm

7Intervenors' brief points to additional information in the challenged
deci si on: (1) intervenors' current house is on Tax Lot 3000, close to
their own vineyards; (2) a nonfarm dwelling is located on Tax Lot 200
i medi ately east of the subject parcel; and (3) property to the west of the
subj ect parcel was once platted in 10-acre parcels, but the plat has been
vacated. Record 8, 11. At oral argunent, intervenors contended nmaterials
subnmitted by the applicant would pernmit LUBA to find, based on clear
evi dence, which farm uses exist on 21.26 acres in addition to those parcels
identified on intervenors' map as being in vineyards or orchards.
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Information as to the particular farm use on each
parcel in the area is pertinent because, as the parties
recognize, it may indicate the ampunt and nature of farm
related capital investnent on that parcel, and that, in
turn, may help to determne the degree of commtnent to
continued farmuse, which itself bears on stability.

The chief reason the findings do not create a clear
pi cture, however, is the absence of any information about
uses on certain large parcels which are not entirely
contained wthin the area defined by the challenged
deci sion, but conprise a substantial portion of that area.
The county considered only parcels which are substandard in
size (less than 20 acres), apparently concluding that only
t hose parcels are "simlarly situated,” as the termis used
in OAR 660-33-130(4)(d) and YCZO 403.03(E)(4). The county
then engaged in a process of elimnation, ultimtely
concluding that only two parcels may foreseeably be approved
for nonfarm dwellings and those would not materially affect
the stability of the |land use pattern of the area.

We understand "simlarly situated” in this context to
mean "simlarly ci rcunst anced” in susceptibility to

devel opnent of nonfarmdwellings.8 While size is one factor

8Webster's Third New International Dictionary 2129 (1981) defines
"situated" as foll ows:
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to consider in determning which parcels are situated

simlarly to the subject parcel, see Stefan v. Yamhill

County, 18 Or LUBA 820, 836-37 (1990), it is not the only
factor. The county may not elimnate all lots or parcels 20
acres or larger from its analysis wthout explaining the
basis for its inplicit conclusion that nonfarm dwellings
will not be built on those lots or parcels. If nonfarm
dwellings can be built on lots or parcels 20 acres or
| arger, the county nust consider the cumnulative inmpacts of
exi sting nonfarm dwellings (including the one apparently
approved in 1994 on Section 3-3-33, Tax Lot 500-501) and the
proposed nonfarm dwelling on these lots or parcels, as wel
as on lots or parcels smaller than 20 acres.

Thi s subassi gnnent of error is sustained.

D. Step Three - Types of Uses in Area

Petitioner's third subassignnment of error Is a
substantial evidence challenge to findings supporting the
ultimate finding or conclusion that only two additional
parcels in the identified area are "simlarly situated."
Petitioner makes separate argunments with respect to first,
the county's conclusion that only two parcels in the
identified area are eligible for nonfarm dwellings; and

second, the county's conclusion that permtting the proposed

"1: having a site, situation, or location : LOCATED (a town -~
on a hill) 2: CIRCUMSTANCED (his famly, while not rich, were
confortably ~ )."
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nonfarm dwel ling on the subject parcel and the two eligible
parcels wll not materially alter the stability of the
overall |and use pattern of the area.

We addressed above petitioner's contention that the
exclusion fromthe county's analysis of lots greater than 20
acres is inappropriate.® Petitioner also contends that the
sinple fact that, under YCZO 403.03(E)(6), Tax Lot 1600 nust
be taken out of forest deferral for three years prior to
construction of a nonfarm dwelling does not support the
conclusion that Tax Lot 1600 should be viewed as ineligible
for a nonfarm dwel ling. We understand petitioner to argue
the stability criterion requires consideration and evidence
of ineligibility lasting |onger than three years, and
t herefore, because the county's conclusion that Tax Lot 1600
is ineligible for a nonfarm dwelling 1is based on
consi deration of an unacceptably brief peri od, t hat
conclusion is not supported by substantial evidence.

Substantial evidence is evidence a reasonable person
woul d accept as adequate to support a conclusion. Reeves V.

Washi ngton County, 24 O LUBA 483, 490 (1993). We agree

with petitioner that while it is true that Tax Lot 1600 w |

be ineligible for a nonfarm dwelling for three years, three

9 ntervenors contend that because petitioner did not question below the
adequacy of the evidence supporting the county's findings, petitioner
wai ved these substantial evidence challenges under ORS 197.763(1) and
197.835(3). However, a petitioner is not required to question below the
adequacy of evidence accepted into the record to support findings
ultimately adopted by the county. Lucier, supra, 26 Or LUBA at 216.
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years is too short a period to justify a conclusion that Tax
Lot 1600 has no real potential for a nonfarm dwelling.

Next, petitioner argues that the present use of Tax Lot
1700 as a |eased, tax-exenpt watershed for the City of
Dayt on does not nean it will not eventually become eligible
for a nonfarm dwelling, particularly if the |ease should
expire. W agree wth petitioner that wthout nore
i nformati on concerning the nature and duration of the |ease,
the county has an inadequate evidentiary basis for its
conclusion that Tax Lot 1700 will remain ineligible for a
nonfarm dwelling during a term that is reasonable for
pur poses of the stability analysis.

Finally, petitioner argues that the county's concl usion

that lots presently in vineyards wll not be wused for
nonfarm dwellings because of the large capital investnent
required to develop vineyards is not supported by

substantial evidence in view of the Phylloxera infestation
that could w pe out that investnent. The only evidence of
the Phylloxera infestation is petitioner's own statenment
that "Blosser's vineyard, which adjoins, pretty nuch al nost
adjoins [the subject] property, has one of the npbst serious
infestations of Phylloxera in the WIllamtte Valley."
Petition for Review, Appendix 37. W agree with intervenors
that in view of the I|imted evidence in the record
concerning the extent of the Phylloxera infestation, the

county's conclusion is not unreasonable.
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Because the county's nethod of selecting "simlarly
situated" lots or parcels within the area is flawed, no
pur pose would be served by addressing petitioner's final
challenge to the county's conclusion that permtting the
proposed nonfarm dwelling will not nmaterially alter the
stability of the overall |and use pattern of the area.

Thi s subassi gnnent of error is sustained, in part.

The assignnent of error is sustained, in part.

The county's decision is remanded.
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