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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
Bl LL GROCSS,
Petitioner,
VS.
LUBA No. 96-052

CITY OF Tl GARD,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
PACI FI C CREST PARTNERS, | NC.,
| nt ervenor - Respondent . )

Appeal from City of Tigard.

Peggy Hennessy, Portland, filed the petition for review
and argued on behalf of petitioner. Wth her on the brief
was Reeves, Kahn & Eder.

No appearance by respondent.

Jack L. Orchard and Christen C. Wite, Portland, filed
the response brief and argued on behalf of intervenor-
respondent.

GUSTAFSON, Referee; LIVINGSTON, Referee, participated
in the decision.

AFFI RVED 10/ 02/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeal s t he city's approval of a
conpr ehensi ve plan amendnent and zone change application.
MOTI ON TO | NTERVENE

Pacific Cr est Part ners, I nc. (intervenor), t he
applicant bel ow, noves to intervene on the side of
respondent. There is no opposition to the motion, and it is
al | owed.

FACTS

| ntervenor requested approval from the city of a
conprehensi ve plan and zone change anmendnent, which changes
the plan and zoning designations on two contiguous parcels,
totaling appr oxi mat el y 1.1 acres, from Conmer ci al
Professional (C-P) to Neighborhood Commercial (N-C); and
changes the plan and zoning designation on a third
conti guous par cel of appr oxi mat el y 1.0 acres from
Nei ghbor hood Commercial (N-C) to Comrercial Professional (C
P). As intervenor describes the application, it is
essentially a "zoning exchange" between nearly identical
acreages.

The pl anning comm ssion considered the application at a
hearing on Decenber 18, 1995. Petitioner did not appear,
and did not submt any witten testinmony during that
hearing. There was sone opposition testinony, but there was

no request to have the record l|left open follow ng that
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heari ng. In accordance with city procedures, the planning
conmm ssion recomended to the «city council that the
application be approved.

On January 23, 1996, the city council held a de novo
hearing on the application. The notice of the city counci

hearing stated, in part, that

"any participant in the hearing may request that
the record remain open for at |east seven days
after the hearing." Record 126.

This language is identical to that used in the notice for
t he planni ng conm ssi on hearing. Record 188.

Petitioner did not attend the city council hearing, and
no opposition to the application was voiced during that
heari ng. However, on the day of the hearing petitioner
submtted a letter, with exhibits, which was entered into
the record of the proceeding. In addition to expressing
concerns not raised here, petitioner's letter concludes, "I
request that the record for the application remain open for
seven days to admt [ sic] nore evidence * * @ * "
Suppl enental Record 1. Petitioner's letter does not
identify what issues he sought to address or how those
issues mght relate to the material submtted with his
letter.

The city council denied petitioner's request to have
the record left open, finding that no new evidence rel evant
to the applicable approval <criteria had been submtted

during the city council hearing. Record 78-79. The city
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council then approved the application.

Petitioner appeals that approval.
FI RST ASSI GNMENT OF ERROR

Petitioner contends the city council was obligated to
| eave the record open for seven days upon petitioner's
request. Petitioner argues the city's failure to | eave the
record open violates ORS 197.763(6), petitioner's due
process rights, the city's conprehensive plan policy 2.2.1,
and t he city's Communi ty Devel opment Code (CDC)
18.22.040(A)(1).* Plan policy 2.2.1 requires the city to
assure that citizens will be provided an opportunity to be
involved in all phases of the planning process, and CDC
18.22.040(A) (1) requires that zone change requests conply
wi th applicabl e conprehensive plan policies.

Petitioner acknow edges that the ORS 197.763(6)
requi rement that the record remain open for seven days upon

request, applies only to the initial evidentiary hearing.

10RS 197.763(6) states, in part:

"(a) Prior to the conclusion of the initial evidentiary
hearing, any participant may request an opportunity to
present additional evidence or testinony regarding the
application. The local hearings authority shall grant
such request by continuing the public hearing pursuant to
paragraph (b) of this subsection or leaving the record
open for additional written evidence of testinony
pursuant to paragraph (c) of this subsection.

"x % % * %

"(c) If the hearing authority I|eaves the record open for
additional witten evidence or testinony, the record
shall be left open for at |east seven days. * * *"
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See ONRC v. Oregon City, 29 O LUBA 90 (1995). However

petitioner argues that it nonetheless should apply in this
case "because there was an express representation by [the
city] that the record would remain open upon request."
Petition for Review 8. (Enphasis in original.)

The wording of a local hearing notice cannot alter the
requi renents of a state statute. ORS 197.763(6) obligates
the | ocal governnent to |eave the record open upon request
only after the initial evidentiary hearing. Language in a
| ocal notice cannot create additional requirenents under
that statute. The city council was not required to |eave
t he record open under ORS 197.763(6).

Petitioner further reasons that because the | anguage of
t he planning comm ssion notice is identical to the | anguage
of the city council notice, and because during the initial
pl anni ng conm ssion hearing the planning conmm ssion would
have been obligated under ORS 197.763(6) to hold the record
open upon request, the city council should also be so
obl i gat ed.

Whil e the | anguage of the hearing notices is identical,
nothing in the notice |anguage indicates an intent by the
city to inpose the ORS 197.763(6) requirenents after the
initial evidentiary hearing, and the notice |anguage itself
does not create a requirenent that the hearing body |eave
the record open. Al t hough the notice |anguage certainly

alerts hearing participants to the opportunity to request
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that the record remain open, it does not in itself guarantee
that in all instances that request will be granted. Rather,
the obligation to hold the record open cones from the
statute, and applies only to the initial evidentiary
heari ng. The fact that the notice |anguage is identical
does not create an additional requirenent during a second
evidentiary hearing, which is not conpelled by the notice
| anguage. Under the |anguage of the notice, the city
council during a second evidentiary hearing was entitled to
evaluate the nerits of petitioner's request to have the
record remai n open.

Petitioner argues he was deprived of his procedural due
process rights by the city's denial of his request to | eave
the record open "because, in reliance on [the city's]
representation that such a request would be granted, he
failed to submt additional evidence show ng non-conpliance
with the approval criteria prior to the close of the
record.” Petition for Review 8. Petitioner argues the
city's failure to leave the record open also violates the
city's conpr ehensi ve pl an policy 2.1.1 and CDC
18.22.040(A) (1) because "stating that a participant wll
have at |east a week to submt witten evidence, then
revoki ng that opportunity results in a failure to assure the
chance for public participation at the final stage of the
pl anni ng process." |d.

Petitioner has msconstrued the city's notice. The
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| anguage of the notice upon which petitioner relies does not
state or represent that the city would automatically grant a
request to have the record remain open following the city
counci |l hearing. Nor has petitioner established that the
city "revoked" an opportunity that the city had guaranteed
hi m Petitioner has also not established that the city
sonmehow precluded him from participating in the hearings
process, at either the planning conm ssion or city counci
|l evels, or that by the city's actions he was not able to
submt evidence and testinony prior to the close of the city
council hearing. Petitioner has established no violation of
any procedural due process rights, or any violation of the
city's public participation plan policy or CDC.

The first assignnment of error is denied.
ASSI GNMENTS OF ERROR TWO THROUGH SI X

In five remaining assignments of error, petitioner
asserts the city msconstrued the |aw, made findings not
based on substantial evidence in the record and/or made
i nadequate findings in nunmerous respects. To the extent
petitioner has not waived his right to raise these issues
under ORS 197.835(3) by failing to raise them before the
city, none of petitioner's allegations establish any basis
for remand or reversal of the city's decision. We do not
review themfurther. ORS 197.835(16).

Assi gnnments of error two through six are deni ed.

The city's decision is affirned.
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