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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

NORMAN BROWN,
Petitioner,
VS.

UNI ON COUNTY,
LUBA No. 95-246

N N N N N N N N N N N N N N N

Respondent ,
FI NAL OPI NI ON
and AND ORDER
ROBERT TEETER, DONNA TEETER,
M CHAEL PARTNEY, and TRACY
PARTNEY,
| nt ervenor s- Respondent. )

Appeal from Uni on County.

Dani el Kearns, Portland, filed the petition for review
Wth himon the brief was Preston Gates & Ellis.

No appearance by respondent.

D. Rahn Hostetter, Enterprise, filed the response bri ef
and argued on behalf of intervenors-respondent. Wth himon
the brief was Mautz, Baum Hostetter & O Hanl on

HANNA, Chi ef Ref er ee; LI VI NGSTON, Ref er ee,
participated in the decision.

REMANDED 11/ 05/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by HANNA.
NATURE OF THE DECI SI ON

Petitioner appeals the county conmm ssion's approval of
a conditional use permt to allow aggregate mning in the A-
1 Exclusive Farm Use zone.
MOTI ON TO | NTERVENE

Robert and Donna Teeter and M chael and Tracy Partney
(intervenors), the applicants below, npbve to intervene in
this proceeding on the side of respondent.? There is no
opposition to the notion, and it is allowed.
FACTS

On My 8, 1995, intervenors applied for a plan
amendnent to add the subject property to the county's
aggregate inventory, and a conditional use permt to mne
aggregate basalt. The planning comm ssion recomended
approval of the plan anmendnent and denied the conditional
use permt. I ntervenors appealed the denial of the
conditional use permt to the board of county conm ssioners
(comm ssioners).?2

On Septenber 20, 1995, the comm ssioners held an
evidentiary hearing and left the record open until Septenber

28, 1995 for the introduction of addi ti onal written

lRobert and Donna Teeter are the owners of the subject property and
M chael and Tracy Partney are the proposed operators of the mining
operation.

2The pl anning conmission's approval of the conprehensive plan anendnent
was not appealed, and is not relevant to this appeal
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evi dence. On Septenmber 28, 1995, an opponent submtted a
well-log report into the record stating that intervenors'
wel | could produce only 20 gallons of water per mnute. On
Cct ober 9, 1995, after the record had closed, one of the
intervenors telefaxed another wel | -1 0g report to a
conm ssi oner that established a 100 gallon per m nute water
production rate for the subject property.3 At a hearing on
Oct ober 18, 1995, the conmm ssioners reopened the record to
accept the telefaxed well-log report into the record for
pur poses of correcting the earlier well-log report.*4 The
conmm ssioners specifically declined to accept any testinony,
finally closed the record, and tentatively reversed the
pl anni ng conm ssion decision and approved the conditional
use permt. On Novenber 22, 1996 the conmm ssioners adopted
the challenged decision, approving the conditional wuse
permt.

Thi s appeal foll owed.
FI RST ASSI GNMENT OF ERROR

Petitioner contends that intervenor engaged in an ex
parte conmmunication with a comm ssioner, and did not provide

petitioner an opportunity to rebut the substance of that

SThe applicant who sent the telefax to the conmi ssioner |ater tel ephoned

a county planner to explain that the first well-log report subnmtted by an
opponent was not prepared for the subject property while the telefaxed
well-1og report was prepared for the subject property. Record 17

4Al t hough the commissioners described their acceptance of the second
well-log report as correcting the record, it is actually a case of each
side submitting conflicting evidence into the record.
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conmmuni cati on. Petitioners assert that al t hough the
conmm ssioner disclosed receipt of +the telefax and the
conmm ssion decided to accept the telefax as evidence, the
conmm ssi on nmade a deci sion not to accept testinony regarding
t he tel efax.

| ntervenors acknow edge that one of the conm ssioners
received the telefax. They respond that the communication
was disclosed at the next hearing after the telefax was
received, on October 18, 1995, and no one objected to the
conm ssi oners' acceptance of the telefax. Intervenors argue
that petitioners has not denonstrated that he was prejudiced
by the conm ssioners' acceptance of the telefax.

ORS 215.422(3) states:

"No decision or action of a planning comm ssion or
county governing body shall be invalid due to ex
parte contact or bias resulting from ex parte
contact with a nenber of the decision-making body,
i f the nmenber of the decision-making body
receiving the contact:

"(a) Places on the record the substance of any
witten or oral ex parte conmmunications
concerning the decision or action; and

"(b) Has a public announcenent of the content of
t he communication and of the parties' right
to rebut the substance of the conmunication
made at the first hearing following the
conmuni cation where action will be considered
or taken on the subject to which the
communi cation related. (Enphasis added.)

In Horizon Construction, Inc. v. City of Newberg, 114

O App 249 834 P2d 523 (1992), an ex parte contact was not

disclosed in a tinely manner and the petitioner was not
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permtted an adequate opportunity to rebut the contact.?
The court found that the requirenment to disclose an ex parte
contact requires both disclosure at the earliest tinme and
giving parties the greatest opportunity to prepare and
present rebuttal. The court also agreed with petitioner's
argunment that LUBA erred when it characterized the error as
merely "procedural."

In Cole v. Colunbia County, 28 Or LUBA 62 (1994), the

circunstances surrounding the submssion of additiona
evidence were simlar to those here. After the close of the
evidentiary hearing, the county reopened the record and
announced an ex parte contact. However, in Cole, the county
satisfied the ORS 215.422(3) requirenent when it allowed the
parties to rebut the ex parte contact.

In the case before us, the county violated ORS 215. 422,
when it did not provide for an opportunity for rebuttal of
the ex parte conmunication. Because violation of ORS
215.422 is not a procedural error, petitioner 1is not
required to show that his substantial rights were prejudiced
by the county's error.

The first assignment of error is sustained.

SECOND ASSI GNMENT OF ERROR
Petitioner contends that the county violated ORS

197. 763 also when it accepted the telefaxed well-log report

SHori zon Construction, Inc. v. City of Newberg addressed ORS 227.180(3),
the city corollary to the county requirement in ORS 215.442(3).
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into the record wthout providing the opportunity for
rebutt al

| ntervenors argue that a violation of ORS 197.763 is a
procedural error for which petitioner nust denonstrate that
his substantial rights were prejudiced. | ntervenors argue
petitioner has not established that the comm ssioner's
acceptance of the correct well-log report violated his
substantial rights.

Under ORS 197.835(9)(a)(B), a procedural error is not a
basis for reversal or remand unless petitioners' establish
that the error caused prejudice to their substantial rights.

ONRC v. City of Oegon Cty, 29 O LUBA 90, 97 (1995).

Petitioner has not attenpted to show that he was prejudiced
by the county's acceptance of the well-log report.
The second assi gnnent of error is denied.

THI RD ASSI GNVENT OF ERROR
Petitioner argues:

"Respondent m sconst rued and m sappli ed t he
applicable law by approving the application when
it did not nmeet the first requirenent for an
aggregate mne CUP, viz. the requirenment in
[ Zoning, Partition and Subdivision O dinance] ZPSO
21.07(3) (A (1) that the applicant shall submt
information on the quality and quantity of m nera

resources at the site.” Petition for Review 12.
(Enphasi s added.)

I ntervenor's argue that petitioners did not raise this
i ssue below. Petitioner states:

"Respondent nmy argue that petitioner is barred
fromraising this issue under ORS 197.835 because
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it was not raised in the proceeding below
However, the notice of the board' s hearings was
defective in that it failed to |list ZPSO 21.06 and
ORS 215.296 as applicable approval criteria. See
Rec 80 and 83. (Enphasi s added.) Petition for
Revi ew 12.

Petitioner is correct that the hearing notices do not

identify ZPSO 21.06 as an applicable approval criterion

However, it is not ZPSO 21.06 that petitioner relies on as
the Dbasis of his argunent. Petitioner argues the
application of ZPSO 21.07(3)(A)(1). Petitioner has not

established that he raised the application of ZPSO
21.07(3)(A) (1) bel ow.

The third assignment of error is denied.
FOURTH ASSI GNMENT OF ERROR

Petitioner argues t hat t he chal | enged deci si on
addresses the requirenments of ORS 215.296 in only summary
and conclusory ternms, and contends the findings are
i nadequat e because they are not "detailed, fact-specific and
exhaustive, in that there is no identification of the area
of the surrounding |lands and no description of the resource
uses." Petition for Review 15.56

ORS 215.296(1) states:

6As in the third assignment of error, intervenor contends that
petitioner did not raise below the application of ORS 215.296 to the
chal | enged deci si on. Petitioners contention that the hearing notices did

not identify ORS 215.296 as an applicable approval criterion is correct.
Because the hearing notice did not identify ORS 215.296 as an applicable
approval criterion, petitioner nmay raise issues now regarding conpliance
with that criterion.
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"(1) A use allowed wunder ORS 215.213
215.283 (2) mmy be approved only where the
its designee finds

| ocal governing body or
that the use will not:

"(a) Force a significant

(2) or

change in accepted
farm or forest practices on surrounding
| ands devoted to farmor forest use; or

"(b) Significantly increase the cost of

accepted farm or forest

surrounding |ands devoted to

f orest use.

The chal |l enged decision addresses this

stating:

practices on
farm or

requi rement by

"The applicants have satisfied the criteria in ORS
215.296 which requires the proposed uses do not
significantly change or increase the

accepting [sic] farm ng or for

by two of the applicants * *
| andowner to the west * * *,

or testinony in opposition

cost of

est practice in the
surrounding land area devoted to farm and forest
use because there are no surrounding forest uses
and surrounding farm uses are owned and operated
* and an adjacent
all [sic] testified
in support of the application * * *, No evi dence

identified

how the

proposed uses would significantly force change in
or increase the cost of accepted farm ng practices

in the area." Record 6.

In order to denonstrate conpliance with ORS 215.296(1),

county findings nust (1) describe the farm and forest

practices on surrounding |ands devoted

to farm or forest

use, (2) explain why the proposed use wll not force a
significant change in those practices, and (3) explain why
t he proposed use will not significantly increase the cost of
t hose practices. Schel |l enberg v. Pol k County, 21 O LUBA
425 (1991).
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The findings establish that analysis pertaining to
forest practices is not required for the subject property.
Wth respect to farm practices, the findings are indeed
summary, relying on the fact that the applicants, who own
sonme or all of the surrounding property, do not object to
t he proposal and that no evidence or testinony identified
how t he proposed use would significantly force a change in
or increase the cost of accepted farmpractices in the area.

In Berg v. Linn County, 22 O LUBA 507 (1992), we

expl ained that a | ocal governnent may not assune that there
are no adverse farm inpacts from an absence of information
in the record. The 1local governnent has the burden to
identify and explain why it believes there are no
significant adverse inpacts and why it believes the cost of
accepted farm practices would not be increased. To do
ot herwi se would I nperm ssibly shift the burden for
est abl i shi ng conpl i ance Wi th t he criterion to t he

petitioner. M ssion Bottom Assoc. v. Marion County, O

LUBA ___ (LUBA No. 96-057, Septenber 26, 1996).

Absent the required evaluation and explanation the
county's findings are inadequate.

The fourth assignnment of error is sustained.
FI FTH ASSI GNMENT OF ERROR

Petitioner argues that although it is unclear whether
t he general conditional use provisions of ZPSO 21.06 apply

in addition to the particular conditional use provisions of
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ZPSO 21.07(3), the challenged decision, in fact, applies the
requi renents of ZPSO 21.06, and does so in an inadequate
manner . Petitioner argues that to satisfy ZPSO 21.06, the
conmm ssioners were required to (1) determne the area for
maki ng the general conpatibility assessnent, (2) inventory
and identify the outright and conditional nearby uses that
m ght be affected by the proposed use, and (3) analyze how
t he proposed use on the subject property m ght affect nearby
uses. In proposing this test, petitioner relies on the

process set forth in Sweeten v. Cl ackamas County, 17 Or LUBA

1234 (1989) used to interpret adm nistrative rules
regulating the siting of dwellings on exclusive farm use
| ands, and argues that ZPSO 21.06 nust be interpreted in a
i ke manner.

| ntervenors argue that petitioner did not raise below
the application of ZPSO 21.06 to the challenged decision;
that the comm ssioners did not apply ZPSO 21.06 in its
entirety to the chall enged decision and that ZPSO 21.06 in
its entirety does not apply to the challenged decision.
| ntervenors point out that the county applied only ZPSO
21.06(1) to the proposal

The Criteria section of the chall enged deci sion states:

"Section 21.06 1. states conditional wuse shall
ordinarily conmply with the standards of the zone
concerned for wuses permtted outright except as
specifically nmodified by the Planning Conm ssion.
Record 4.

The Utimte Findings section of the challenged
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deci si on states:

"Section 21.06 1. is interpreted to require
Condi ti onal Use applications to satisfy a 'general
test of conpatibility' wth adjacent and nearby
uses and ot her permtted uses wi thin t he
applicable zone(s)." Record 7.

It is unclear whether the chall enged decision applies
the general conditional use provisions of ZPSO 21.06(1) in
addition to the particular conditional wuse provisions of
ZPSO 21.07(3).7

ZPSO 21.06(1) states:

"A conditional wuse shall ordinarily comply wth
the standards of the zone concerned for uses
permtted outright except as specifically nodified
by the Planning Commssion in granting the
condi ti onal use."

Petitioner refers to and bases his argunment on ZPSO

21.06(2).8 ZPSO 21.06(2) specifically excludes from its

W& agree with intervenor that the application of ZPSO 21.06 in its
entirety was not properly raised under ORS 197.763. W wll not consider
it now ORS 197.835(3).

8ZPSO 21.06(2) states:

"Other uses simlar to those enunerated within specified zones
except in the A-1, A-2 and A-3 zones which are consistent with
the purposes and intent of the applicable zone nmay be nodified
by the Planning Commission if the use is found:

"A. To be conpatible with outright or conditional uses in the
appl i cabl e zone.

"B. Not to interfere seriously with established and accepted
practi ces on adjacent | ands.

"C. Not to materially alter the stability of the overall |and
use pattern of the area.
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anbit uses in the A-1 zone. Petitioner's argunent is not
relevant to conpliance with ZPSO 21.06(1). Petitioner has
not denmonstrated that the findings establishing conpliance
with ZPSO 21.06(1) are inadequate.

The fifth assignment of error is denied.
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The county's decision is remanded.

"D. That the proposed use can conply with the standards of
t he zone, and

"E. To conply with such other conditions as the Planning
Commi ssion or its designate considers necessary to carry
out the purposes of this ordinance."
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