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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SOUTHEAST NEI GHBORS UNI TED,
Petitioner,
VS.

DESCHUTES COUNTY, LUBA No. 96-019

N N N N N N N N N N N N N N N

Respondent, FI NAL OPI NI ON
AND ORDER
and
THE CHURCH OF JESUS CHRI ST OF
LATTER DAY SAI NTS,
| nt er venor - Respondent . )

Appeal from Deschutes County.

Daniel E. Van Vactor, Bend, filed the petition for
review and argued on behal f of petitioner.

No appearance by respondent.

Sharon R. Smth, Bend, and Janes H. Bean, Portland,
filed the response brief and argued on behalf of intervenor-
respondent. Wth them on the brief were Bryant, Lovlien &
Jarvis, and Lindsay, Hart, et al.

LI VI NGSTON, Referee; HANNA, Chief Referee, participated
in the decision.

REMANDED 11/ 29/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the board of county
conmm ssioners (conm ssioners) approving the site plan for a
church.
MOTI ON TO | NTERVENE

The Church of Jesus Christ of Latter Day Saints
(intervenor), the applicant below, nopves to intervene on the
side of the respondent. There is no opposition to the
notion, and it is allowed.
MOTI ON TO FI LE REPLY BRI EF

Pursuant to OAR 661-10-039, petitioner noves for
perm ssion to file a reply brief. There is no opposition to
the notion, and the reply brief is allowed.
FACTS

The subject property is an approximtely five-acre
parcel zoned Multiple Use Agricultural (MJA-10) and Surface
M ning Inpact Area (SMA), |ocated adjacent to the Bend
urban growth boundary on the southeastern corner of Knott
Road (to the north) and Tekanpe Road (to the west). The
| and adj acent to the site is either undevel oped or devel oped
with rural residences.

On February 1, 1994, the county approved a conditional
use permt for a "12,000 +/-" square foot church. That
condi tional use approval (CU-93-119) was not appealed and is

now fi nal. The conditional use approval required separate
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site plan approval prior to the issuance of any building
permts.

On July 10, 1995, intervenor applied for site plan
review of a "church of 13,660 square feet and parking."
Record 500. Wth its application, intervenor submtted two,
nearly identical site plans (hereinafter referred to jointly
as "original site plan").1 The county planning director
gave notice of an admnistrative action, describing the
subject of the proposed | and use action as "an application
for Site Plan Review, for construction of a church facility
and parking lot in an MJA10/SM A Zone." Record 493.
Because of the strong response to the notice, the county
decided to hold a hearing before the county hearings
officer. After that hearing, on Septenber 5, 1995, at which
many nei ghbors spoke in opposition to the proposed site
plan, the hearings officer visited the site and prepared a
site visit report, mailed to the parties on Septenber 13,
1995, which described potential inpacts from the proposed
church |ocation and recommended certain changes to the
original site plan.

On Septenber 19, 1995, the last day the record was
open, intervenor submtted a draft revised site plan. The
draft revised site plan does not contain the sane |evel of

detail as the original site plan. For exanple, it does not

1The differences between the site plans are not significant for purposes
of our review
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show the location of the septic drainfield and reserve area
or the |ocations of proposed outdoor lighting. |t does show
the proposed church and, to the east, an extension of
simlar size, |abeled "Later Phase Construction."

The hearings officer made findings with respect to the
site plan criteria in Deschutes County Code (DCC) 18.124 and
approved the draft revised site plan. Her October 26, 1995

deci si on expl ai ns:

"As discussed in the findings above, in order to
nmeet all of the site plan approval criteria, the
appl i cant must  submt a revised site plan,
consistent with the draft site plan * * *  and
rel ocating the church building and parking areas,
including all of the |andscaping, buffering and
screening indicated in the draft revised site
plan, and including design details equivalent in
all other respects to the original site plan
subm tted.

"The Hearings Oficer further finds that staff
review of the revised site plan required to be

subm tted under this decision will not require the
exercise of discretion on the part of staff, but
rather will sinply require staff to verify that

the revised site plan conforns as required by this
decision with the original site plan, wth the
draft revised site plan and * * * wth the
conditions of approval contained in this decision,
as appropriate." Record 39.

The hearings officer required that a final revised site
plan be submtted within 90 days of her decision (i.e., by
January 24, 1996). On Novenber 6, 1995, the |ast day of the
appeal peri od, petitioner appealed from the hearings
officer's decision to the comm ssioners. The conm ssioners

heard the appeal of selected issues on the record. On

Page 4



© 00 ~N oo o b~ O w NP

S e e
A W N P O

Novenber 22, 1995, they affirmed the hearings officer's
deci sion, and this appeal foll owed.
WAl VER

Petitioner's Dbrief anticipates the argunent t hat
because it raises certain issues for the first time on
appeal, these issues are beyond the scope of our review
under ORS 197.835(3).2 Petitioner contends the chall enged
decision illegally nodified the 1994 conditional use
approval . Petitioner observes that the notice of
adm ni strative action given by the county in the |ocal
proceedings in this case did not nmention a nodification of
the conditional use.3 Petitioner argues that pursuant to
ORS 197.835(4)(c), it can raise new issues to the Board

without [imtation.?4

20RS 197.835(3) provides: "lssues [on appeal to LUBA] shall be linited
to those raised by any participant before the l|ocal hearings body as
provi ded by ORS 197.195 or 197.763, whichever is applicable."

SWe question petitioner's term nology. DCC 22.36.050 governs
nodi fication of |and use approvals. It provides that "[a]n applicant may
apply to nodify an approval at any tinme after a period of six nonths has
el apsed from the tinme a land use action approval has becone final." DCC
22.36.050(A). Since the application for the challenged site plan approva
was made nore than one year after the 1994 conditional use approval, a
nodi fication of that approval was no |onger possible and could not have
been noticed as a proposed | and use action

40RS 197.835(4) provides, in relevant part:

"A petitioner may raise new issues to [LUBA] if:

"x % % * %

"(c) The local government made a | and use decision or limted
| and use decision which is different from the proposal
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Al t hough DCC 22.36.050 allows the nodification of a
conditional use only under certain circunstances which are
not present here, petitioner's real point is that the
approved site plan exceeds what was approved by CU-93-119.

However, the chall enged decision finds specifically that

"the proposed church was approved in the 1994
conditional use permt decision in CU-93-119. The
approval was for a church of essentially the sanme
size and height as the one proposed in the site
pl an application. (At 13,660 square feet and 33
feet in height, the proposed church is just 12
percent larger and taller than the 'approxinmtely’
12,000 sq. ft. and 29-foot high church considered
by the former Hearings Oficer.)" Record 24.

The notice of adm ni strative action stated the
application is for site plan review Record 493. The
chal l enged decision concludes the size of the proposed
church is within the scope of the conditional use approva
in CU-93-119 and approves a site plan. Since the notice
reasonably described what was likely to be approved (and
what in fact was approved), ORS 197.835(4)(c) provides no
basis for petitioner to raise new i ssues before this Board.
We address intervenor's waiver contentions and petitioner's
replies in the discussion of individual assignnments of
error.

FI RST ASSI GNVENT OF ERROR

Under the first assignnment of error, petitioner makes

described in the notice to such a degree that the notice
of the proposed action did not reasonably describe the
| ocal governnent's final action.”
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two subassi gnnents: (1) the proposed use is not limted to
the church, which was approved as a conditional wuse, but
al so includes a parochial school and a parish hall; and (2)
t he proposed church is substantially |larger than the church
that was approved in CU-93-119, and therefore a new
conditional use review is required.?® I nt ervenor contends
petitioner failed to raise the issue of nonconpliance with
the wearlier conditional wuse approval during the |ocal
proceedi ngs and therefore this issue is beyond the scope of
our review under ORS 197.835(3).

Both the uses of the proposed structure and its size
were raised in letters submtted prior to the hearings
of ficer's deci sion. Record 112, 113. The notice of appea
from the hearings officer's decision to the conm ssioners
states, "The Hearings Oficer erred in not denying the
application based on the opponent's <challenge of the
underlying Conditional Use Permt." Record 109. The
additional findings of the conm ssioners affirmthe findings
and conclusions of |aw stated on pages 4-8 of the hearings
officer's decision. Record 11. Anong those findings is one
that "the conditional use permt approved in the decision in
CU-93-119 precludes [the hearings officer] from revisiting

the issue of whether the proposed church should be allowed

SPetitioner contends parochial schools and parish halls are separate
condi tional wuses. In addressing the first subassignment of error, we
assunme without deciding that petitioner is correct.
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on the subject property."” Record 19-20.

The letters in the record and statenents made in the
| ocal notice of appeal raised the issue of conpliance with
the earlier condi ti onal use perm t wth sufficient
specificity to afford the conm ssioners an opportunity to

respond.® See Boldt v. Clackamas County, 107 Or App 619

623, 813 P2d 1078 (1991) (fair notice to adjudicators and

opponents is sufficient); Lett v. Yanmhill County, O

LUBA ___ (LUBA No. 96-051, October 7, 1996), slip op 10-11
(notw thstanding statutory requirenent for statenments or
evidence, what is "sufficient" still depends upon whether
t he decision maker and the parties are afforded an adequate
opportunity to respond to each issue). The conm ssioners
did in fact respond by adopting the findings of the hearings
officer, which state expressly that the proposal submtted
for site plan review is not outside the scope of the
condi tional use approval.

Because the issue of conpliance with the earlier

60RS 197.763(1) provides:

"An issue which may be the basis for an appeal to the Land Use
Board of Appeals shall be raised not later than the close of
the record at or following the final evidentiary hearing on the
proposal before the |ocal governnent. Such issues shall be
rai sed and acconpani ed by statenents or evidence sufficient to
afford the governing body, planning commission, hearings body
or hearings officer, and the parties an adequate opportunity to
respond to each issue."

ORS 197.835(3) limts this Board's scope of review to issues raised by
any participant before the |ocal hearings body "as provided by ORS * * *
197.763. "
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conditional use approval was adequately raised below we
consi der both subassignnents of the first assignment of
error.

A. Uses Approved

Petitioner contends the proposed structure will be used
not just as a church, but also as a parochial school and a
pari sh house. Petitioner points to evidence the church wl
include a "cultural hall/auditorium neeting roons and
offices," Record 118; and that the neeting rooms wll be
used for an "early norning semnary" for 20 to 30 students
each weekday following the school year. Record 319.
However, petitioner acknow edges that CU-93-119 recognizes
that "the church could be wused throughout the week for
various religious and comunity events and activities."
Record 514.

We agree with intervenor that the activities described
clearly fall wthin the scope of what was approved by
CU-93-119. This subassignnment of error is denied.

B. Size of Church

The decision in CU 93-119 states: "The applicant is
seeking conditional use approval to allow the construction
of a 12,000 +/- square foot church * * * " Record 508. The
chal | enged deci sion states: "The applicant is requesting
site plan review and approval for the construction of a
13,660 square foot church * * * " Record 15.

In a finding addressing DCC 18.124.060(A), t he
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chal l enged deci sion states:

"[T] he proposed church was approved in the 1994
conditional use permt decision in CU-93-119. The
approval was for a church of essentially the sanme
size and height as the one proposed in the site
pl an application. (At 13,660 square feet and 33

f eet

in height, the proposed church is just 12

percent larger and taller than the 'approxinmtely’
12,000 sq. ft. and 29-foot high church considered
by the former Hearings Oficer.)" Record 24.

The

county's conditional wuse and site plan review

12 criteria address many of the same concerns, but they are not

13 identical.’” If the applicant and the county had specified a

"The conditional use criteria that were applied in CU-93-119 include the
fol | owi ng,

"A

stated in DCC 18.128. 015:

The site under consideration shall be determned to be
suitable for the proposed use based on the follow ng
factors:

" 1. Site, design and operating characteristics of the
use;

"2. Adequacy of transportation access to the site; and

"3. The natural and physical features of the site,
i ncluding, but not limted to, general topography,

natural hazards and natural resource val ues.

The proposed use shall be conpatible with existing and
projected uses on surrounding properties based on the
factors listed in (A) above.

These standards and any other standards of this chapter
may be nmet by the inposition of conditions calculated to
i nsure that the standard will be met."

DCC 18.124.060 states the site plan approval criteria, including:
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"A

The proposed devel opnent shall relate harnoniously to the
natural environment and existing devel opment, mnim zing
vi sual inpacts and preserving natural features including
vi ews and topographical features.



1 wde range of possible sizes during the conditional use
2 process, the consistency of the site plan wth the
3 conditional use approval would not be an issue. However,
4 the term "12,000 +/-" does not clearly include a nunber as
5 high as 13, 660. W thout findings explaining why, for
6 purposes of conditional use approval, a 13,660 square foot

"B. The | andscape and existing topography shall be preserved
to the greatest extent possible, considering devel opnent
constraints and suitability of the |landscape and
t opogr aphy. Preserved trees and shrubs shall be
prot ect ed.

"x % % * %

"E. The location and nunber of points of access to the site,
interior circulation patterns, separations bet ween
pedestrians and nmoving and parked vehicles, and the
arrangenent of parking areas in relation to buildings and
structures shall be harnpbnious wth proposed and
nei ghbori ng buil dings and structures.

DCC 18.124.040(D) states that the site plan shall indicate
fol | owi ng:
" 1. Access to site from adjacent rights of way, streets and
arterial.
"2. Par ki ng and circul ati on areas.
"3. Location, dinensions (height and bulk) and design of
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bui | di ngs and si gns.
"% * * * *
"10. Areas to be | andscaped.
"11. Exterior lighting.

"x % % * %

"16. Drainfield |ocations.

"x % *x * %"

t he
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church 33 feet high is "essentially the sane size and
hei ght" as a "12,000 +/-" square foot church 29 feet high
we cannot affirmthat it is.

Thi s subassi gnnent of error is sustained.

The first assignnent of error is sustained, in part.
SECOND ASSI GNMENT OF ERROR

Petitioner cont ends t he county "exceeded its
jurisdiction” in expanding the conditional use approval in
CU-93-119 during the site plan review proceedi ngs.
Petitioner provides little argunent. Notwi t hst andi ng the
allusion to the county's jurisdiction, we understand this
assignnment of error to be a restatement of the first
assi gnnent of error.

To the extent it states a different argunment from the
first assignnent of error, the second assignnent of error is
deni ed.

THI RD AND FOURTH ASSI GNMENTS OF ERROR

Petitioner contends the hearings officer approved a
draft site plan that was insufficiently specific to be
reviewed against the county's site plan criteria and, in
doing so, violated ORS 197.763 and petitioner's right to due
process. We do not discuss the issues raised by petitioner
further because intervenor nmaintains they were not raised

bel ow and are therefore outside the scope of our review, and
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petitioner does not show that they were raised below 8 ORS

197.835(3). Pend-Air Citizens' Comm v. City of Pendl eton

29 Or LUBA 362, 368 (1995).

The third and fourth assignnments of error are denied.
FI FTH ASSI GNMENT OF ERROR

Petitioner contends the county's inability to provide a
tape or transcript of the Decenber 9, 1993 hearing on
CU-93-119 and the refusal of the comm ssioners to provide a
de novo hearing on its appeal from the hearings officer's
decision violated its right to due process under the
Fourteenth Amendnent, because as a consequence it was
"unable to devel op several argunents on the expiration of
the conditional wuse permt."” Petition for Review 29.
Petitioner relies on DCC 22.32.030(D), which provides in
rel evant part:

"* * * [T]he board [of conm ssioners] may hear an
appeal de novo if the board determ nes that:

"1l. The magnetic tape of the hearing below or a
portion thereof, is wunavailable due to a
mal functioning of the recording device during
t hat hearing; or

"k % *x * %"
The Decenber 9, 1993 hearing on CU-93-119 was a hearing
in a separate proceeding, not a "hearing below' on the site

pl an review application. Therefore, DCC 22.32.030(D) does

8Petitioner had an opportunity to raise these issues in its appeal to
the commi ssioners of the hearings officer's decision, but did not.
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not apply. To the extent petitioner's claimof a right to a
tape or transcript of the Decenber 9, 1993 hearing is
constitutionally based, petitioner does not adequately

devel op an argunent in support of its theory. Vesti bul ar

Di sorder Consult. v. City of Portland, 19 O LUBA 94, 99

(1990).
The fifth assignment of error is denied.

The county's decision is remanded.
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