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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JACKSON COUNTY CI Tl ZENS LEAGUE
Petitioner,
VS.

JACKSON COUNTY, LUBA No. 96-050

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Respondent, FI NAL OPI NI ON
AND ORDER
and
BI LLY SCHUESSLER and EDI TH
SCHUESSLER,
| nt ervenor s- Respondent. )

Appeal from Jackson County.

Charles Swindells, Portland, filed the petition for
review and argued on behal f of petitioner.

Arm nda J. Brown, County Counsel, Medford, filed the
response brief and argued on behalf of respondent.

Ri chard H. Berman, Medford, represented intervenors-
respondent.

HANNA, Referee; GUSTAFSON, Referee, participated in the
deci si on.

REMANDED 11/ 27/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioner appeals the county's approval of a forest
capability dwelling on a 10-acre parcel.
MOTI ON TO | NTERVENE

Billy and Edith Schuessl er (i ntervenors), t he
applicants bel ow, nove to intervene on the side of
respondent in this proceeding. There is no opposition to
the motion, and it is allowed.
MOTI ON TO STRI KE

The county noves to strike the numerous attachnments to
the petition for review that are not part of the chall enged

deci sion, the record or relevant | aw.
OAR 661-10-030 provides, in relevant part:

"(3) Contents of Petition: The petition for
revi ew shal l

"x % *x * %

"(e) Contain a copy of the challenged
deci sion, including any adopted findings
of fact and conclusions of |aw,

"(f) Contain a copy of any conprehensive
pl an pr ovi si on, ordi nance or ot her
provision of local law cited in the
petition, unless the provision is quoted
verbatimin the petition.

"(4) The petition for review may i ncl ude
appendi ces containing verbatim transcripts of
rel evant portions of tapes that are part of
t he record.

Additionally, except as provided in ORS 197.835(2)(b),
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our review is confined to the record. ORS 197.835(2)(a).
W allow the nmotion to strike the materials that are not
part of the challenged decision, the record, subject to

official notice or relevant |aw.1l See Blatt v. City of

Portland, 21 Or LUBA 337, 341, aff'd 109 Or App 259 (1991)
rev. denied 314 O 727 (1992). The remainder of the

materials are otherwi se allowed by OAR 661-10-025. We do
not consider the references in petitioner's brief to the
mat erials stricken.
FACTS

A county hearings officer approved a forest capability
dwel ling on a 10-acre parcel designated Wodl ot Resource and
protected as an Especially Sensitive Wnter Range for Bl ack-
tail ed deer and Roosevelt elk. The decision was made under
Land Devel opnment Ordi nance (LDO) chapters 210 (standards for
forest capability dwel | i ngs and 280 (suppl enent al
provi si ons). To conply with ORS 215.750, the proposed
dwelling is located so that all or part of at |east eleven
other lots or parcels, three of which contain dwellings,
will be within a 160-acre square centered on the center of
t he subject parcel

Petitioners appeal the hearings officer's decision.

IMaterials stricken: Appendix 1, 32 and 44. Materials of which we take
official notice: Appendi x 33-43 and 45-61.

Page 3



© 00 N oo 0o b~ w Nk

I e T e T T S S S S =)
© o N o U M W N L O

20
21
22
23
24
25
26

27

28
29

ASSI GNMENT OF ERROR

Petitioner argues that the county's decision violates
LDO 280.110(3)(E) Area of Special Concern 90-1 (LDO
280.110(3)(E)), the <county code provision that ensures
protection of specified Goal 5 resources. Petitioner
describes three bases which separately or collectively
support its conclusion that the county inproperly applied
LDO 280.110(3)(E). The crux of petitioner's argunent,
particularly in relation to the second and third bases, is
that in order to protect Goal 5 resources, dwelling density
standards that were adopted by the county to gain
acknowl edgnent of its plan nust continue to be applied,
perhaps in an even nore vigorous fashion. Petitioners nake
this argunent despite, and perhaps because of, intervening
state legislation allowing nore opportunities for dwellings
t han were all owed when the county's plan was acknow edged.

LDO 280.110(3)(E) states, in relevant part:

"k X * * *

"v. Land Division and Devel opnment Standards:

(1) Especially Sensitive Wnter Range units
shall be maintained at a maxi num overal |
density (within the parcel/ownership or
proposed land division) of 1:160 or
groupi ng structures/devel opnent (wthin
a 200-foot radius) to achieve the sane
devel opnent effect.

"vi. Except as ot herw se provi ded in this
ordinance, a first dwelling on a legally

Page 4



OO, WNER

0 ~

10
11
12

13
14
15

16
17
18
19

20
21
22
23
24
25
26

27
28
29

30
31
32
33
34
35
36
37
38
39

Page 5

Vi i

created lot or parcel shall be subject only
to siting and access review standards of
Subsection (vii) unless a condition of
approval concerning creation of the lot or
parcel or its devel opnment requires conpliance
with this section.

.General land division/devel opnment standards

for all winter range units.

Any |and use action subject to review under
this section shall include findings that the
proposed action wll have mninmm inmpact on
w nter deer and el k habitat based on:

"(a) Consistency wth nmaintenance of |ong-
term habitat val ues  of browse and
forage, cover, sight obstruction.

"(b) Consideration of the cunulative effects
of the proposed action and other
devel opment in the area on habitat
carrying capacity.

"(c) Location of dwellings and all ot her
devel opnent within three hundred feet of
exi sting r oads or dri veways wher e
practicable unless it can be found that
habi tat values and carrying capacity is
afforded equal or greater protection
through a different devel opnment pattern

"(d) New private roads shall be gated between
Novenber and April (where permtted by
law) to protect wintering deer and el k.

"(e) Comments shall be solicited in witing
from the Oregon Departnment of Fish and
WIidlife for all land use actions on
wi nter range other than dwellings which
conply with density standards set forth

in Subsection (v) above. The ODFW s
position shal | be on substantive
findings provided by the applicants.”
(Underscore enphasis added, bold in

original.)
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A Standard of Revi ew

Because the challenged decision was nade by the
county's hearings officer, rather than its governing body,
we owe any interpretation no deference under ORS 197. 829 and

Clark v. Jackson County, 313 Or 508, 514-15, 836 P2d 710

(1992). Gage v. City of Portland, 319 Or 308, 877 P2d 1187

(1994); Wwatson v. Clackamas County, 129 Or App 428, 431-32

879 P2d 1309 (1994). The standard of LUBA review of the
hearings officer's decision is whether any interpretation of

an ordinance is reasonable and correct. McCoy v. Linn

County, 90 Or App 271, 752 P2d 323 (1988).

B. Densities Allowed Under A Facial Reading of LDO
280. 110(3) (E)

The chal | enged deci sion states:

"The Hearings O ficer holds that the |anguage of
LDO 280.110(3)(E)(vi) is clear and unanbi guous in
subjecting first dwellings on legally created |lots
or parcels to only the siting and access review
requi renments of LDO 280.110(3)(E)(vii)(c). W are
left then with * * * an ordi nance provision which,
bei ng cl ear and unambi guous, requires no
construction.” Record 14.

Petitioner argues that the county inproperly construed
LDO 280.110(3)(E) when it allowed the dwelling wthout
applying all of the LDO 280.110(3)(E) standards for density

of dwellings. Petitioner states:

"Respondent's interpretation of its Jland wuse
regul ati ons i npl enenti ng maxi mum al | owabl e
densities (1:160) in Especially Sensitive w nter
range units (LDO 280.110) as exenpting forest
dwel I ings on existing parcels from conpliance with
t hose maxi mum densities is inconsistent with the
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express | anguage of LDO 280.110(3)(E)." Petition
for Review 1.

Speci fically, petitioner argues with respect to LDO
280. 110(3)(E), "subsection (vi), by its ternms, limts the
extent to which subsection (vii) applies to first dwellings
on legally created lots or parcels. It does not limt
applicability of subsection (v)." Petition for Review 8.
Petitioner contends that the exception referenced in
LDO 280.110(3)(E)(vi) to the otherwise general rule, is a
reference to the density limtation in LDO 280.110(3)(E)(v).
Petitioner contends that the LDO 280.110(3)(E)(v) limtation
on density should have been, but was not applied to this

application.

The county responds, "The county ordinance is
unambi guous on its face. Because of that, the Hearings
O ficer declined to "interpret' it and it is the county's
position that LUBA should decline to 'interpret' it as
wel | ." Respondent's Brief 9. Al t hough petitioner has
offered its interpretation of the ordinance, | f an

interpretation is required, it is for the county to nmake in
the first instance, and for wus to determne if any
interpretation made by the county is reasonable and correct.

McCoy v. Linn County, supra.?

2LUBA will not exercise its discretion under ORS 197.829(2) to interpret
a county provision in the first instance where the purpose of the provision
is unclear and subject to nunmerous interpretations. Thomas v. WAsco
County, __ Or LUBA ___ (LUBA No. 95-098, January 12, 1996).
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LDO 280.110(3)(E)(v) sets forth a density ratio
requi renment. LDO 280.110(3)(E)(vi) allows certain dwellings
subject to | esser standards. However, LDO 280.2110(3)(E)(vi)

includes two qualifications, the first of which is at issue,

"Except as otherwi se provided in this ordinance, a
first dwelling on a legally created |ot or parcel
shall be subject only to siting and access review
standards of Subsection (vii) unless a condition
of approval concerning creation of the lot or
parcel or its devel opnent requires conpliance with
this section. (Enphasis added.)

LDO 280.110(3)(E)(vii) requires findings based on five
consi derati ons.

The county's argunent that LDO 280.110(3)(E)(vi)
clearly requires a first dwelling to conply wth LDO
280.110(3)(E)(vii) but not with LDO 280.110(3)(E)(v) 1is

unt enabl e. The "except as otherwise provided in this
ordi nance" phrase is an unclear reference. As petitioner
explains, the exception could be a Ilimtation on the

application of LDO 280.110(3)(E)(vii) rather than a
limtation on the application of LDO 280.110(3)(E)(v).
Absent a definitive interpretation by the county we are
unable to fathom the meaning of the LDO 280.110(3)(E)(vi)
excepti on.

As we stated in Mental Health Division v. Lake County,

17 Or LUBA 1165, 1176 (1989):

"[1]t is the local governnent which, in the first
instance, should interpret its own enactnents.
Fifth Avenue Corp. v. Washington Co., 282 O 591,
599, 581 P2d 50 (1974). Al t hough our acceptance
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or rej ection of a | ocal governnment's
interpretation of its own enactnment is determ ned
by whether we believe that interpretation to be
correct, we do consider the local governnment's
interpretation in our review, and give sone wei ght
to it if it is not contrary to the express
| anguage and intent of the enactnent. McCoy V.
Li nn County, supra, Sevcik v. Jackson County, [16
O LUBA 710, 713 (1988)]."

Notw t hstanding LUBA's latitude under MCoy, supra, to

interpret the ordinance, we will give that opportunity to
the county in the first instance.

C. Densities Allowed Under LDO 280.110(3)(E) In
Consi deration of the Conprehensive Plan and Goal 5
Resour ce Background Document

Petiti oner contends:

"Respondent' s interpretation of [ LDO
280.110(3)(E)] is * * * ‘inconsistent with the
pur pose for LDO 280.110 and the underlying policy,
as expressed in Respondent's Conprehensive Plan
and Goal 5 Resource Background Docunent, that
provi des the basis for LDO 280.110." Petition for
Review 1

Petitioner argues that the enactnent of ORS 215.750 (HB
3661, the tenplate test that would allow this dwelling)
creates an incongruity in the law. where once | and division
and dwelling density standards established by ordinance
precluded excess density, the application of ORS 215.750
w thout those standards negates necessary protection.
Petitioner argues that Jackson County's Goal 5 protections
were acknowl edged based on the protections afforded by
division and density standards that no |onger apply under

the county's application of ORS 215.750. Because, absent
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petitioner's interpretation of LDO 280.110(3)(E), those Goal
5 protections would no longer be in place, petitioner urges
that its interpretation of LDO 280.110(3)(E)(vi), described
in the facial application discussion, be allowed to provide
sone Goal 5 protection to the smaller lots or parcels on
which dwellings are now all owed. Petitioner contends that
this reasoning conports with the county's plan and Goal 5
Background Docunent.

The chal |l enged deci sion states:

"The Hearings Officer holds that these provisions
of the conprehensive plan relating to fish and
wildlife do not constitute independent approval
criteria for this application. Nei t her the
| anguage in the plan nor the context in which it
appears indicates that Jackson County intended the
plan to do anything nore than express the county's

gener al policy regarding fish and wldlife
habi t at . The Hearings O ficer holds that t he
| anguage of LDO 280.110(3)(E)(vi) is clear and
unambi guous in subjecting first dwellings on
legally created |ots or parcels to only the siting
and access revi ew requirements of LDO

280. 110(3) (E) (vii) (c). W are left then with a
conprehensive plan provision which contains no
approval standards and an ordinance provision
whi ch, being clear and unanbiguous, requires no
construction.” Record 14.

We agree with petitioner that permtting a dwelling
under ORS 215. 750, absent other protections, to sone extent

negates Goal 5 protections in place at acknow edgnment. ORS
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215. 750 does not directly prohibit this result.3 However
the county has not explained how the direction in the rule
i nplementing ORS 215.750 is addressed in the challenged
deci sion. OAR 660-06-025(6), provides:

"Nothing in this rule [uses authorized in forest
zones] relieves governing bodies from conplying
with other requi renment [ sj contained in the
conprehensi ve plan or inplenmenting ordi nances such
as the requirenents addressing other resource
values (e.g., Goal 5) which exist on forest
| ands. "

It is for the county to explain how its interpretation
of LDO 280.110(3)(E)(vi) is consistent with OAR 660-06-
025(6) .

D. Densities Allowed Under LDO 280.110(3)(E) in
Consi derati on of LCDC' s I nterpretation at
Acknow edgnment

Petitioner argues "Respondent's interpretation is
contrary to the interpretation which Land Conservati on and
Devel opment Conm ssion ascribed to Respondent's |and use
regul ati ons when it acknowl edged them as in conpliance wth
St atewi de Pl anning Goal 5." Petition for Review 1-2.

Petitioner further explains:

"Whet her or not t he Heari ngs O ficer's
determ nation t hat t he Conpr ehensi ve Pl an
provisions are review criteria is not t he

gquestion. This issue is whether those provisions,
and their supporting docunmentation, [are] relevant
to the correct interpretation of an anbi guous | and

31f agap in the statute exists, it is for the legislature to fill. See
Craven v. Jackson County, 135 Or 250, 255, 898 P2d 809, rev den 321 O 512
(1995).
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use regulation. Petition for Review 10.

Petitioner quotes nunmerous passages from conmuni cations
of the Department of Land Conservation and Devel opnment
(DLCD) staff with the county indicating what the ordinance
must include to gain acknow edgnent. Al t hough the DLCD s
conmmuni cations regarding the necessary substance of the
ordi nance is not dispositive of the meaning the county may
now ascribe to that ordinance, the <content of those
communi cati ons may warrant consideration. On remand, the
county may justify its interpretation of LDO 280.110(3)(E)
as not contrary to the context of the conprehensive plan.

See DLCD v. Tillamok County, 30 Or LUBA 221 (1995).

The assignnent of error is sustained.

The county's decision is remanded.
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