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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JOSEPH ESTREMADO and JOYCE )
ESTREMADO, )
)
Petitioners, )
)
VS. )
) LUBA No. 96-059
JACKSON COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
THOVAS LOWELL, )
)
| nt er venor - Respondent . )

Appeal from Jackson County.
Ri chard H. Berman, Medford, represented petitioners.

Arm nda J. Brown, County Counsel, Medford, represented
respondent.

James R Dole, Grants Pass, represented intervenor-
respondent.

HANNA, Chief Referee; GUSTAFSON, Referee; LI VINGSTON,
Referee, participated in the decision.

DI SM SSED 11/ 18/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Hanna, Chief Referee.
NATURE OF DECI SI ON

Petitioners appeal three county orders approving the
site plans for proposed dwellings on three parcels zoned
Wbodl and Resource, and a fourth order approving a lot line
adjustment adjusting the boundaries commpn to the three
parcel s.
MOTI ON TO | NTERVENE

Thomas Lowell (intervenor), the applicant bel ow, nopves
to intervene on the side of respondent. There is no
opposition to the notion, and it is allowed.
MOTI ON TO DI SM SS

| ntervenor noves to dismss this appeal for |ack of
jurisdiction because the challenged orders are excluded from
the definition of a "land use decision" pursuant to ORS
197.015(10) (d). 1
FACTS

On Decenber 11, 1992, intervenor filed applications

10RS 197.015(10)(d) became effective on Septenber 9, 1995, and provi des,
in relevant part:

"(10) 'Land use decision':
"% * * * *
"(d) Does not include:

"(A) A wit of mandanus issued by a circuit court in
accordance with ORS 215.428(7) or 227.178(7); or

"(B) A local land use approval in response to a wit of
mandanus. "
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with the county for site plan review of six dwellings on

parcels zoned for forest use. In May 1994, the county
pl anni ng departnent notified all interested parties of its
intent to approve the site plans. I ntervenor also filed an
application for a Jlot Iline adjustment to adjust the

boundaries common to three of the parcels, and on June 27,
1994, the planning departnent notified the interested
parties of its intent to approve that application.
Petitioners tinely filed requests for hearings on all seven
of intervenor's applications, and on August 2, 1994,
hearings were held before the hearings officer. However,
the county did not take final action on intervenor's
applications within 120 days after the applications were
deenmed conplete, and intervenor filed a mandanus action with
t he Jackson County Circuit Court.

On January 20, 1995, intervenor obtained an alternative
wit of mandamus from the Jackson County Circuit Court
pursuant to ORS 215.428(7), ordering the county to either
approve intervenor's applications or show cause why such
approvals would violate a substantive provision of the
county's conprehensive plan or |land use regul ations. I n
paragraph nine of the alternative wit of mandanus, the
court ordered a stay on all further proceedings before the

county on intervenor's applications:

"ORS 34.130(5) allows the court the discretion to
stay further proceedings by or before [the
county]. The court stays such proceedings.
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Conti nui ng such proceedings would be inefficient,
confusing, and a waste of resources. * * * [f [the
county] rule[s] on the applications before hearing
the wit, such rulings would have no |egal effect
inasmuch as this court's ruling nust preenpt that
executive branch action. Furthernore, * * * al

the parties should be permtted and/or required to
subm t this matter solely to this court.”
I ntervenor's Motion to Dismss, Exhibit 1, page 3.

As required by the alternative wit, the county
appeared at a show cause hearing on March 27, 1995 and
contested issuance of a perenptory wit of mandanus. On
April 27, 1995, the circuit court issued an order allow ng
the hearings officer to prepare a draft decision regarding
the applications without violating the previously inposed
stay on proceedings. The court ordered that any decision of

the hearings officer would not be binding or final, nor
shall it be deened or considered any proceeding, or portion
t her eof before Jackson County on or relating to
[i ntervenor's] applications.” Petitioners' Answer to Mtion
to Dismss, Exhibit 2. In its April 27, 1995 order, the
court also provided that the stay on proceedings would
"otherwise remain in full force and effect.” 1d. According
to the affidavit submtted by petitioners, in May 1995 the
heari ngs officer drafted a decision approving the three site
plan review applications and the one |ot [|ine adjustnent
which are the subject of this appeal. Id., Exhibit 3.

On October 18, 1995, the circuit court issued an order

granting intervenor partial sunmmary judgnent and ordering

the issuance of a perenptory wit of mandamus conmandi ng
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approval of the three site plan review applications that are
at issue in this appeal. On Novenber 13, 1995, petitioners
noved the court for reconsideration of its October 18, 1995
order, and noved for partial summary judgnent in their favor
regardi ng the four applications that are the subject of this
appeal . Petitioners argued that the hearings officer's
deci sion approving the four applications rendered the
mandanus action nmoot regarding those applications, and that
di sm ssal was required because the perenptory wit had no
practical effect. Petitioners relied on the Oregon Suprene

Court's decision in Mirphy Citizens Advisory Committee V.

Josephi ne County, 319 Or 477, 878 P2d 414 (1994) (Murphy 1),

in which the court held that the pendency of a mandanus
action did not deprive the county of jurisdiction to
stipulate that the underlying application would be approved.
The court in Miurphy | went on to hold that the resulting
stipulation ampbunted to a final |and use decision that was
appeal able to LUBA. Id. at 482-83. The circuit court
agreed with petitioners, and on Decenber 11, 1995, vacated
its earlier order granting intervenor a perenptory wit of
mandanus, and granted petitioners’ motion for partia
summary judgnment on the four subject applications.

Shortly thereafter, intervenor noved the <court for
reconsideration of its Decenber 11, 1995 order, based on the
Decenmber 27, 1995 decision of the Court of Appeals in Mirphy
Citizens Advisory Commttee v. Josephine County, 138 Or App
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334, __ P2d ___ (1995) (Murphy I1). Intervenor also argued
that the newly anmended version of ORS 197.015(10)(d)

| egislatively overruled the Oregon Suprenme Court's decision

in Murphy I.  The circuit court agreed with intervenor that,
under Murphy II, the initiation of a wvalid mandanus

proceedi ng under ORS 215.428(7) vests jurisdiction in the
circuit court, and supersedes all |ocal governnent |and use
deci si on-maki ng procedures on the subject application.
Reply to Petitioners' Objection to Intervenor's Mition to
Dismss, Exhibit 1, 9-11. On January 16, 1996, the circuit
court issued an order granting intervenors' notion for
relief from order of sunmmary judgnent, and ordering that
"Jackson County shall issue approvals of the applications

designated in the first, third, fourth, and seventh clains

of the wit not |ater than February 29, 1996." Motion to
Dismss, Exhibit 6. The court also dism ssed those four
claims with prejudice. I d. On February 26, 1996, the

county issued the four approvals, and on February 28, 1996,
t he county planning director sent copies of the approvals to
the parties wth a cover letter stating that "[i]n
accordance with the Order of Circuit Court Judge Karaman
dated January 16, 1996, Jackson County issues the attached
approvals.” Answer to Mtion to Dismss, Exhibit 1. Thi s
appeal foll owed.

DI SCUSSI ON

| ntervenor argues that this appeal nust be dism ssed

Page 6



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

for lack of jurisdiction because ORS 197.015(10)(d)(B)
specifically excludes from the definition of a land use
decision "[a] l|ocal land use approval in response to a wit
of mandanus." Petitioners respond that the county decisions
at issue in this appeal were not made "in response to a wit
of mandamus,"” and therefore the jurisdictional bar of ORS
197.015(10) (d) (B) does not apply. According to petitioners,
the county retained jurisdiction to make a | and use deci sion
approving the applications after the inception of the
mandanus action, and the approvals were nade independently
of the mandanus proceeding. Petitioners also argue that the
circuit court's January 16, 1996 order directing the county
to approve the applications at issue was not a wit of
mandanus, and in fact dismssed four of the clainms in the
alternative wit.

The county's approvals of the applications were clearly
issued in response to the circuit court's January 16, 1996
order, which directs that the county "shall issue approvals
of the applications * * * not |ater than February 29, 1996."
Motion to Dismss, Exhibit 6. On February 28, 1996, the
county planning director sent copies of the approvals to the
parties with a cover letter stating that "[i]n accordance
with the Order of Circuit Court Judge Karaman dated January
16, 1996, Jackson County issues the attached approvals.”
Answer to Mdtion to Dismss, Exhi bi t 1. Al t hough

petitioners are correct that the court's January 16, 1996
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order is not itself a wit of mndanus, this argunent
el evates form over substance. The order represents the
court's final action on four clainse in a mndanus
proceeding, directs the county to issue the described
approvals, and has the practical effect of reinstating the
court's perenptory wit of mandanus that was previously
i ssued on October 18, 1995.

We are also unpersuaded by petitioners' argunent that
the county retained jurisdiction to make a | and use deci sion
approving the applications after the inception of the
mandanus acti on. | n paragraph nine of the alternative wit
of mandanus dated January 20, 1995, the court specifically
exercised its authority under ORS 34.130(5) to inpose a stay
upon all further proceedings by the county on the
applications at issue. Al t hough the court issued a
subsequent order allowi ng the hearings officer to prepare a
draft decision regarding the applications w thout violating
the stay on proceedings, that order specifically provided
that any decision of the hearings officer would not be
binding or final, and that the stay on county proceedings

woul d remain in full force and effect.” Petitioners'
Answer to Mdtion to Dism ss, Exhibit 2.

Because we find that the applications at issue in this
appeal were approved by the county in response to a wit of
mandanus, wunder ORS 197.015(10)(d)(B) those approvals did

not result in a land use decision subject to this Board's
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1 jurisdiction.

2 I ntervenor's notion to dism ss is granted.
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