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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

W LLI AM MOORE and MARI LYN MOORE, )

Petitioners,

)
)
)
VS. )
) LUBA No. 95-149
COOS COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
FRANK BLACK and RAMONA BLACK, )
)
| nt ervenor s- Respondent . )

On remand fromthe Court of Appeals.

WIlliam More and Mrilyn More, Bandon, represented
t hensel ves.

David R Ris, County Counsel, Coquille, represented
respondent.

Jerry O. Lesan, Coos Bay, represented intervenor-
respondent.

HANNA, Chief Referee; LIVINGSTON, Referee, participated
in the deci sion.

AFFI RMED 01/ 16/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioners appeal the county's approval of a dwelling
in an exclusive farmuse (EFU) zone.
| NTRODUCTI ON

This appeal is before us for the third tinme. In More

v. Coos County, (LUBA No. 94-220, January 27, 1995) (Moore

), we granted the county's motion for a voluntary remand
follow ng petitioners' appeal of the county's approval of a
dwelling in an EFU zone. On remand, the county again
approved the dwelling on two independent and alternative
bases, either of which, if upheld, would allow a dwelling on
the subject property. First, the county found the
application satisfied the criteria for approval of a nonfarm
dwel ling wunder ORS 215.284(2) and OAR 660-33-130(4)(c).
Second, the county determ ned a dwelling was permtted under
Coos County Zoning and Land Devel opnent Ordi nance 3.4.300

which allows the resunption of an interrupted or abandoned
nonconf orm ng use.

In Moore v. Coos County, 31 Or LUBA __ (LUBA No. 95-

149, July 3, 1996) (Moore I1), LUBA remanded the county's
deci sion on both bases. On the first basis we concluded
that the subject parcel did not qualify for a nonfarm
dwel l'ing because we determ ned the parcel could be used in
conjunction with an adjacent equine operation as a farm use.

On the second basis we determned that application of the
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county's code wuld allow a wuse in conflict with ORS
215.130(7). Intervenor and the county appeal ed our deci sion
to the Court of Appeals.

In Moore v.Coos County, 144 O App 195, _ P2d

(1996) (Moore II1) the Court of Appeals decided the case on
only the first of the alternative bases of decision.1 The
court determ ned that the adjacent equine operation was not
a farm use in conjunction with which intervenors' property
could be wused. The court remanded the decision to us,
stating:

"we hold that the potential use of [intervenor's]
property that [petitioners] propose is not for
i vestock production and that the county correctly

concl uded t hat [ petitioners' adj acent | use
therefore does not enter the general unsuitability
cal cul us under ORS 215.284. Because LUBA held
otherwise, it did not reach [petitioner's] related
substantial evidence argunent. We remand for it
to do so." More IIl, supra, 144 Or App at 200.

DI SCUSSI ON

LUBA nust determne if there is substantial evidence
for the county's conclusion that the subject parcel is
generally unsuitable for the production of farm crops and
livestock. Wth respect to this issue, the Court of Appeals

st at ed:

"Al though there was abundant evidence that the
par cel itself was unsuitable for farm use
[ petitioner] Moore argued to the county that they

1The court stated that because it decided the case on the first basis of
approval it did not consider the second basis of approval.
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were 'willing" to use [intervenor's] property as
an adjunct of their neighboring boarding stable *
* * " Moore IIIl, supra, 144 Or App at 197.

Qur decision on the first basis of approval in More Il
was limted to our determ nation that the subject parcel did
not qualify for a nonfarm dwelling because of its potenti al
for use as an adjunct to petitioners adjacent equine
oper ati on. The potential for that use was the basis for
petitioners' substantial evidence argunment. Petitioners did
not argue and the evidence does not indicate that there are
any other parcels in conjunction with which the subject
parcel could be used. In view of the holding in More |1
that the adjacent equine operation is not a farm use, and
absent another parcel in conjunction with which the subject
parcel could be used, the evidence establishes that the
subj ect parcel is unsuitable for farm use.?

The county's decision to approve a nonfarm dwelling is

af firmed.

2ln Moore Il we described the county's findings in which it extensively
revi ewed the evidence, and stated:

"Over one-half of the 36-page decision is devoted to findings
and conclusions qualifying the parcel for a nonfarm dwelling.
The deci sion discusses soil characteristics, water availability
and potential uses, which it finds generally to be limted to
cranberry production. The decision sets forth descriptions of
the qualifications of at least five area farners and their
opi nions, in which they describe the subject property's |lack of
value for any farmuse." Moore Il, supra, at slip op 7.
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