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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JUNE W CKS- SNODGRASS, PAULI NE
SKI NNER, JI M LEW S, and BOBBY
BECKLEY,

Petitioners, LUBA No. 95-240

FI NAL OPI NI ON
AND ORDER

VS.

)
)
)
)
)
)
)
Cl TY OF REEDSPORT, )
)
)

Respondent .

Appeal from City of Reedsport.

St ephen Mountai nspring, Roseburg, filed the petition
for review and argued on behalf of petitioners. Wth himon
the brief was Dol e Coalwell & Clark.

Bill Kloos, Eugene, filed the response brief and argued
on behalf of respondent. Wth himon the brief was Johnson,
Kloos & Sherton, and Stephen H Mller, City Attorney,
Reedsport.

HANNA, Referee; GUSTAFSON, Referee, participated in
t he deci si on.

REMANDED 01/ 16/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioners appeal a city council decision approving a
residenti al subdi vi si on. The decision also approves
variances to certain city right-of-way w dth, roadway w dth,
and si dewal k requirenents.
FACTS

On July 12, 1994, the city approved a tentative plan
for a 13-lot subdivision with related variances to roadway
wi dt h, right-of-way wdth, sidewalk and street grade
requi renents. LUBA remanded that decision on March 8, 1995.
Wcks v. City of Reedsport, 29 Or LUBA 8 (1995) (Wcks). W

descri bed the proposal as foll ows:

"The proposed subdivision will create 13 lots from
a 9.82-acre parcel zoned Single Famly Residenti al
(R1). The Reedsport Conprehensive Plan (plan),
at p. B-1, identifies the subject property as
being in an area of greater than 20% sl ope. The
subj ect property i's adj oi ned by devel oped
residential areas to the north and east. The city
l[imts and urban growth boundary coincide with the
sout hern and western boundaries of the subject

property.

"Three existing deadend streets, Maple Court, View
Court and Bellevue Drive, will be extended to the
south to serve the proposed subdivision. Two of
t he extended streets, Maple Court and View Court,
are pr oposed to term nate in circul ar
turn-arounds. The extension of Bellevue Drive is
proposed to be a deadend. The three existing
streets lack sidewalks and have substandard
ri ght-of-way and roadway w dths. The proposed

subdi vi sion includes variances to allow (1) the
rights-of-way and roadways of the three street
extensions to be the sanme width as those of the
existing streets, and (2) the three street
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extensions to be built w thout sidewal ks." W cks,
29 O LUBA at 10.

After remand, the city anmended its subdivision
ordinance in a mnner which changed some of the criteria
applicable to the proposed subdivision. On June 6, 1995,
the applicants wthdrew their initial application and
submtted a new application under the anmended ordinance,
maki ng essentially the sanme proposal as in the first
application. On July 18, 1995, the planning comm ssion
approved the prelimnary plat and the three variances. On
August 3, 1995, petitioners W cks-Snodgrass, Skinner and
Lew s appeal ed the planning conmm ssion decision to the city
counci |l . The city notified the three appellants that the
city council would hear the appeal on Septenmber 11, 1995,
but did not provide witten notice of the city council
hearing to other opponents who had objected to the
application before the planning comm ssion, but had not
appeal ed.

On Septenmber 11, 1995, the city council heard the
appeal . The council accepted new evidence at that
proceeding, and also left the record open to allow the
opponents seven days after the hearing to submt new
information. The council also allowed an additional seven-
day period for the applicant to respond to that new
i nformation. Record 32. On COctober 9, 1995, the city
council voted to tentatively approve the application, and

directed that draft findings be prepared. On Novenber 6,
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1995, the city council adopted the challenged decision.
Thi s appeal foll owed.
PRELI M NARY | SSUE

On March 18, 1996, we denied the city's notion to

dism ss this appeal. W cks-Snodgrass v. City of Reedsport,

O LUBA _ (LUBA No. 95-240, Order on Mtion to
Dismss, March 18, 1996). For purposes of that order, and
based solely upon the representations of the parties at that
time, we assuned that the chall enged decision was a |limted
| and wuse deci sion. Petitioners now contend that the
chal l enged decision is a l|and use decision under the
Reedsport Subdivision O dinance (RSO). Petitioners argue
that the applicable provisions of the RSO classify tentative
subdi vi si on approvals and the types of variances at issue as
| and use deci sions. Because the city nmade a land use
deci sion, petitioners argue, the procedural requirenments of
ORS 197.763 apply.

The city responds that the entire decision is a limted
| and use decision as defined by ORS 197.015(12), which
provi des:

"*Limted |land use decision' is a final decision
or determnation nmde by a |ocal gover nnent
pertaining to a site wthin an wurban growth
boundary whi ch concerns:

"(a) The approval or denial of a subdivision or
partition, as described in ORS chapter 92.

"(b) The approval or denial of an application
based on discretionary standards designed to
regulate the physical characteristics of a
use permtted outright, including but not
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limted to site review and design review."

The city is correct that the decision at issue in this
appeal, a tentative subdivision plan approval for a site
within the UGB, clearly falls within the range of decisions
whi ch | ocal governnents are entitled to process as |limted
| and use deci sions under the applicable statutes. However

in Gensman v. City of Tigard, 29 Or LUBA 505 (1995), we held

that if a city intends to process |limted | and use deci sions
differently from land use decisions, ORS 197.195(3)(c) ()
requires that it nust nake that intent clear in the initia

notice.® If the city fails to do so, it nust provide all of

1The procedural requirements for linmted land use decisions are set
forth in ORS 197.195(3)(c), which provides:

"(3) A limted land use decision is subject to the
requi renents of paragraphs (a) to (c) of this subsection.

"x % % * %

"(c) The notice and procedures used by |ocal governnent
shal | :

"(A) Provide a 14-day period for subm ssion of
written comments prior to the decision

"(B) State that issues which nmay provide the basis
for an appeal to the Land Use Board of Appeals
shall be raised in witing prior to the expiration
of the comrent period. |Issues shall be raised with
sufficient specificity to enable the decision nmaker
to respond to the issue;

"(C List, by comonl y used citation, t he
applicable criteria for the decision;

"(D) Set forth the street address or other easily
under st ood geographical reference to the subject

property;
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the ORS 197.763 procedural safeguards. 1d. at 512.

Nothing in the June 6, 1995 hearing notice indicates
that the city intended to process the application as a
limted |and use decision. In that notice, the city
notified all owners of property within 200 feet of the
proposed subdivision of the initial public hearing, and
invited their oral testinony regarding the application.
Record 209-211. These are standard notice procedures for a
quasi -judicial land use decision under ORS 197.763 and the

appl i cabl e | ocal ordinance. 2

"(E) State the place, date and tine that coments
are due;

"(F) State that copies of all evidence relied upon
by the applicant are available for review, and that
copi es can be obtained at cost;

"(G Include the name and phone nunber of a loca
governnent contact person

"(H Provide notice of the decision to the
applicant and any person who subnmits comrents under
subpar agraph (A) of this paragraph. The notice of
decision nust include an explanation of appea
rights; and

"(1) Briefly summarize the |ocal decision making
process for the linmted land use decision being
made. "

2RSO 13(J) provides:

" PROCEDURES FOR LAND USE DECI SI ONS: Deci sions on the follow ng
actions under this Ordinance shall be conducted as |and use
deci si ons: tentative subdivision plans. The Pl anni ng
Commi ssion shall be the deliberating body, and shall conduct
the land use decision acting in a quasi-judicial capacity. A

public hearing shall be required for all land use decisions.
Notice of the public hearing and procedures for the public
hearing shall neet al | requi renents for quasi-judicial

decision, as set forth in ORS 197.763."
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| nstead of following the procedures for a limted |and
use decision set forth in ORS 197.195(3), the city elected
to process intervenor's application as a |and use decision
under the procedures established in ORS 197.763 and RSO
13(J). As a result, the city nust provide all of the
procedural safeguards required for |and use decisions.

Sparks v. City of Bandon, 30 O LUBA 69, 70 nl1 (1995);

Gensman v. City of Tigard, supra, 29 Or LUBA at 512.

FI RST ASSI GNVENT OF ERROR

Petitioners argue that the city failed to follow
appl i cabl e procedures in four respects, to the prejudice of
petitioners' substantial rights. Petitioners contend:

"Respondent failed to give notice of t he

evidentiary hearing before the city council to
petitioners Bobby Beckley, John Thut, and Delai ne
Thut . 3

"Respondent accepted evidence in support of the
application wi t hout al | owi ng petitioners to
respond.

"Respondent accepted evidence in support of the
application after the close of the evidentiary
record.

"Respondent's notice of the initial evidentiary
heari ng was defective.” Petition for Review 7.

3John Thut and DeLaine Thut were inadvertently included as petitioners

in the notice of intent to appeal. Their nanmes were not removed fromthis
appeal wuntil after the petition for review and respondent's brief were
filed. As a result, the briefs include references to those individuals as
petitioners. However, we do not <consider any reference or argunent

pertaining to John Thut and DelLai ne Thut.
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A. No Notice of Evidentiary Hearing

Af ter t he pl anni ng conmm ssi on approval of t he
chal l enged decision, petitioners W cks-Snodgrass, Skinner
and Lewis appealed the decision to the city council. The
city provided notice of the Septenmber 11, 1995 city counci
appeal hearing to petitioners W cks-Snodgrass, Skinner and
Lews but did not provide notice of that hearing to
petitioner Beckley. Beckl ey appeared before the planning
conmm ssion in opposition to the application, but did not
appeal its decision. Petitioners argue that Beckley was
entitled to notice as a party to the proceeding and as an
owner of property within the specified distance from the
devel opnent under ORS 197.763(2) and Reedsport Zoning
Ordi nance (RZO) 12.030.4 Additionally, petitioners contend

4RZO 12.030 provides, in relevant part:

"Notice of public hearings shall be given by the City Recorder
in the followi ng manner, except where statutory requirenments
are given and then the statutory requirements shall be
fol | owed:

"x % % * %

"2. Notice shall also be presented in witten form not |ess
than 20 days before the evidentiary hearings or 10 days
before the first evidentiary hearing, if two or nore

evidentiary hearings are allowed to the owners of
property within 200 [feet] of the exterior boundaries of
the property involved where the site is wholly or
partially within the City Linmts and/or Urban G owh
Boundary. "

ORS 197.763(2)(a) requires

"Notice of the hearings governed by this section shall be
provided to the applicant and to owners of record of property
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that "the evidentiary phase of the appeal hearing required
new notice as a new proceeding.”" Petition for Review 8.

The city does not dispute Beckley's claim that she
lives within the area for which notice is required. Rather,
the city contends that the notice requirenents for a |and
use decision do not apply in this proceedi ng, because the
chall enged decision was a limted |and use decision. We
reject the city's argunents based on our determ nation that
petitioners are entitled to all of the procedural safeguards
required by ORS 197.763. We conclude that Beckley was
entitled to notice of the appeal hearing before the city
council pursuant to ORS 197.763(2).°

The <city further argues that even if Beckley was

entitled to notice of the city council hearing, remand is

on the nmpst recent property tax assessnent roll where such
property is | ocated:

"(A) Wthin 100 feet of the property which is the subject of
the notice where the subject property is wholly or in
part within an urban growth boundary;

"(B) Wthin 250 feet of the property which is the subject of
the notice where the subject property is outside an urban
growt h boundary and not within a farmor forest zone; or

"(C) Wthin 500 feet of the property which is the subject of
the notice where the subject property is within a farm or
forest zone."

5Indeed, it appears from the record that the city intended to notify
Beckl ey of the hearing, but inadvertently failed to do so. The first page
of the city's final decision incorrectly states that "[p]roper notice was
provided to interested parties, and parties living within 200 feet of the
proposed devel opnent by witten letter * * *_ " Record 3. Al so, the
m nutes fromthe Septenber 11, 1995 city council hearing indicate that the
city considered and passed a notion to allow all persons who had appeared
before the planning comri ssion to appear before the city council as parties
to the appeal. Record 24.
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unwarranted because the lack of notice did not prejudice
Beckl ey's substantial rights. Under ORS 197.835(9)(a)(B),
LUBA may reverse or remand a | ocal decision based on a | oca
governnent's failure to conply wth applicable notice
requirenents only if the defect prejudices a petitioner’s

substantial rights. Thomas v. WAsco County, 30 Or LUBA 142

(1995). The city argues that Beckley's substantial rights
were not prejudiced because the chall enged decision did not
rely on any new evidence received at the hearing, or during
the 14-day period when the record was held open after the
hearing, to conply with an approval standard.

We di sagree. Even if the city were correct that the
chal l enged decision did not rely on new evidence recei ved at
the city council hearing or during the 14-day period after
t he hearing, Beckley's substantial rights were prejudiced by
the fact that the city's failure to provide her with notice
effectively denied Beckley of her right to participate in
t he hearing process. The city accepted new evidence at the
Sept enber 11, 1995 hearing. Because Beckley did not receive
notice of the hearing, she was denied the opportunity to
present new oral or witten evidence either at the hearing
or while the record was |left open after the hearing. I n
Thomas, we noted that "[i]f the county's procedural error
deprived petitioner of the opportunity to participate in the
process, his substantial rights were violated." 1d. at 145.
We conclude that the city's failure to provide Beckley with

the notice of the city council hearing to which she was
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entitled deprived her of the opportunity to participate in
the process before the city, thereby violating her
substantial rights.

Thi s subassi gnnent of error is sustained.

B. No Opportunity for Rebuttal

After the Septenmber 11, 1995 hearing, the city counci
left the record open for two consecutive seven-day periods,
until Septenber 29, 1995. Record 32. The opponents of the
application were permtted to submt new evidence during the
first seven-day period, and the applicant was allowed a
second seven-day period to respond to any new evidence
submtted by the opponents. During the first 7-day period,
the opponents submtted several pages of witten materials
and phot ographs opposing the proposal and objecting to the
proceedi ngs before the city. Record 33-51. During the
second 7-day period, the city engineer submtted a one-page
suppl enmentary report, with two exhibits, directly responding
to four issues raised by the opponents. Record 52-54.

Petiti oners contend that:

"Petitioner W cks-Snodgrass subm tted new evidence
during the first 7-day period and requested an
opportunity to respond to new evidence that may be
submtted by the applicant during the second 7-day
period. * * * [SJubstantial new evidence was
submtted in support of the application by the
city engineer during the second 7-day period. * *
* Petitioner Wcks-Snodgrass had a right to an
opportunity to rebut the new evidence by having
the record re-opened.” Petition for Review 10.

Petitioners do not specifically explain why the city

engi neer's supplemental report amounts to "substantial new
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evi dence" not already in the record. Petitioners rely on
ORS 197.763(6)(c) to support their argunent that W cks-
Snodgrass has a right to reopen the record and submt
rebuttal evidence. Wthout analysis, petitioners also refer

to ONRC v. City of Seaside, 29 O LUBA 39, 53-54 (1995).

The city responds, and we agree, that the provisions of
ORS 197.763(6)(c) only apply to an "initial evidentiary
hearing," which in this case was held before the planning
conmm ssion. That statute does not require the city counci
to reopen the record for rebuttal upon the request of a
participant in a subsequent evidentiary hearing. See ONRC

v. City of Oegon City, supra, 29 O LUBA at 96 (applying

substantially simlar provisions of ORS 197.763(6) (1993
Edition)).

Thi s subassi gnnent of error is denied.

C. Evi dence Subm tted After the Record Cl osed

At the Septenmber 11, 1995 hearing, the city council
decided that the record would be closed on Septenber 29,
1995. Record 32. Thus, the October 9, 1995 neeting of the
city council was to be for deliberation only, w thout oral
testinmony by the parties or introduction of new evidence
Record 32, 56. At the October 9, 1995 neeting, the city
engi neer responded to various questions posed by council
menbers regarding the proposed subdivision and its effects
on traffic, sewer systens, and water drainage. Record 13-
17. Petitioners contend that the statenents of the city

engi neer amount to new evidence that was inpermssibly
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accepted by the city after the record was closed, and that
the city's failure to allow petitioners an opportunity to
rebut the new evidence prejudiced their substantial rights.5

The city responds, and we agree, that petitioners
waived their right to object to this alleged procedural
defect because they were present at the October 9, 1995 city
council meeting and did not object to the acceptance of the
city engineer's testinony. This Board has repeatedly held
that where a party has the opportunity to object to a
procedural error before the |ocal governnment, but fails to
do so, that error cannot be assigned as grounds for reversal
or remand of the |local governnent's decision in an appeal to

this Board. Woodst ock Nei ghborhood Assoc. v. City of

Portland, 28 Or LUBA 146, 150-51 (1994).

Petitioners rely wupon Wcks, in which this Board
remanded the city's first approval of the same proposed
subdi vi si on. One basis for remand in Wcks was that the
city council accepted new evidence in the form of oral
testinmony from the <city wengineer and did not allow
petitioners an opportunity to rebut that testinony. W cks,

29 Or LUBA at 16-17. However, we note that the petitioners

6A local governnent is not required to allow petitioners to rebut city
staff summaries of evidence that is already in the record. Mlnnis v. City
of Portland, 25 O LUBA 376, 380 (1993). Petitioners do not specifically
i ndicate which of the city engineer's statenments go beyond a restatenent of
evidence that is already in the record. In the absence of some direction
in this regard from petitioners, LUBA will not conpare the entire record
agai nst the statenents of the engineer to determ ne whether or not those
statements include new evidence.
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in Wcks objected to the recei pt of new evidence by the city
council. Id. at 16. Petitioners made no such objection at
the October 9, 1995 proceeding; absent such an objection,
petitioners have no grounds for reversal or remand.

Thi s subassi gnnent of error is denied.

D. Def ective Hearing Notice

Petitioners contend that they were prejudiced because
t he heari ng notice failed to identify Reedsport
Conprehensive Plan (RCP) Water Policy 3, as an applicable
criterion. We address petitioners' contention in our
di scussi on of the second assignnent of error.

The first assignment of error is sustained, in part.
SECOND ASSI GNMENT OF ERROR

Petitioners argue that the findings are deficient
because the challenged decision does not conmply with RCP
Water Policy 3, which states: "Water neter boxes shall be
required in all new residential devel opnent.” Petitioners
argue that the conprehensive plan requirement for water
meter boxes can only be enforced by the inposition of a
condition of approval, and that the <city inpermssibly
failed to inpose this requirenent as a condition of
approval .7

The city responds that petitioners have waived this

i ssue because they failed to raise it during the |ocal

“Petitioners do not explain why this ministerial requirement cannot be
enforced without a condition of approval.
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proceedi ngs. However, RCP Water Policy 3 was not identified
in the city's hearing notice as an approval «criterion.
Where petitioners contend a decision fails to address an
applicabl e approval criterion that was not identified in the
| ocal governnment's hearing notice as required by ORS
197.763(3)(b), and respondents contend petitioners cannot
raise this issue because they failed to raise it below, LUBA
must deci de whether the provision in question establishes an
approval criterion for the subject application, in which
case petitioners my raise the new issue before LUBA

pursuant to ORS 197.835(4)(b).8 O Mara v. Douglas County,

25 Or LUBA 25, 32-34 (1993), rev'd on other grounds, 121 O

App 113, rev'g Court of Appeals, aff'g LUBA 318 O 72

(1993). In O Mara, the challenged decision did not include
an interpretation from the county regarding whether the
| ocal code provision at issue was an applicable approval

standard; as a result, LUBA was required to remand for a

| ocal interpretation on that issue under Weks v. Tillanpok

County, 117 Or App 449, 844 P2d 914 (1992). However, under

B8ORS 197.835(4) provides, in relevant part:
"(4) A petitioner may raise new issues to the board if:

"(b) The local gover nment failed to follow the
requi renments of ORS 197.763(3)(b), in which case a
petitioner my raise new issues based upon
applicable criteria that were onmitted from the
noti ce. However, the board may refuse to all ow new
issues to be raised if it finds that the issue
coul d have been raised before the |ocal governnent

* *x * "
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t he 1995 anendnents to ORS 197.829(2), if a local governnment
fails to interpret a provision of its conprehensive plan,
this Board may neke its own determ nation of whether the
| ocal governnment decision is correct.

The city argues that RCP Water Policy 3 does not apply

t o subdi vi si on approval:

"The subdividing process relates to the division
of land, not the construction of residences. This
policy may have sone inport as a directive to the
City in its adoption of standards or procedures
relating to the issuance of building permts. But
its consideration in the subdividing process would
be premature.” Respondent's Brief 17.

We agree. The RCP policy regarding installation of water
nmet er boxes does not establish approval criteria applicable
to the subject application.

The second assignnment of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioners argue that the city inperm ssibly deferred
its determ nation of conpliance with applicable criteria for
the proposed turnaround at the end of Bellevue Drive.
Petitioners contend that the proposed turnaround wll be
i nadequate for energency vehicle and private use, and that
the city deferred determ nation of conpliance on this issue
by requiring the turnaround design to be approved by the
city engineer, with no notice or opportunity for hearing on
t he engineer's decision regarding the design. The condition

chal | enged by petitioners provides:

"The devel oper shall provide an adequate turn-
around at the end of Bellevue in the vicinity of

Page 16
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Lot 13, for enmergency and private vehicle

t ur nar ound. (Revi ew and approval of turn around
shal | be coordi nated and approved by City Engi neer
who will seek input from energency service
agencies 1i.e. hospital and fire departnent.)”

Record 91. (Enphasis in original.)

It is well established that a |ocal governnent my
denonstrate conpliance with an approval criterion by first
determning that the proposal wi || conply wth the
criterion, if certain conditions are inposed, and then
relying on the inposition of those conditions to ensure

conpliance. Eppich v. C ackamas County, 26 Or LUBA 498, 507

(1994). The technical design specifications involved with
those conditions may then be determned by city staff
wi t hout opportunity for public comment:

"Where a local governnment's initial proceedings
satisfy any state and local requirenments for
notice and hearing, conditions inposed in this
manner to ensure conpliance wth applicable
standards my include conditions requiring that
specific t echni cal sol utions to identified
devel opnent problens be submtted to, and revi ewed
and approved by, the local governnment's planning
and engineering staff, in a proceeding wthout
notice and hearing.” Id. (Citing Meyer v. City
of Portland, 67 Or App 274, 678 P2d 741, rev den
297 Or 82 (1984)).

Having determ ned that the proposal wll conply wth
the applicable traffic and safety criteria so long as an
adequate turnaround is provided, the city did not err when
it assigned the review and approval of the design
specifications for the turnaround to the city engineer.

In the alternative, petitioners argue that t he

turnaround requirenent nmakes Bellevue Drive a cul-de-sac
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t hat does not neet cul-de-sac criteria. Petitioners rely on
RSO 3, which defines cul-de-sac as "[a] short street having
one end open to traffic and being term nated by a vehicle
t ur naround. "

The city responds that the tentative plat for Bellevue

Dri ve does not create a cul -de-sac because

"[t]he plat shows that Bell evue does not term nate
in a vehicle turnaround. The street is platted
al ong the eastern edge of the plat to the southern
boundary of the plat, at which point it stubs out,
so that it may be extended in the future to serve
additional land. * * * It is not a cul-de-sac
because it does not end in a vehicle turnaround.
In contrast, the other streets on the plat are
cul -de-sacs because they do end in vehicle
turnarounds.” Respondent's Brief 18.

While the city is correct that the plat does not show a
turnaround at the end of Bellevue Drive, one of the
conditions of approval requires that the devel oper shall

provide a turnaround at the end of Bellevue Drive that wll

be coordi nated and approved by the city engineer. Recor d
91. Once that condition is nmet, Bellevue Drive wll fal
within the definition of a cul-de-sac because it will be a

street having one end open to traffic and the other end
termnated with a wvehicle turnaround. Contrary to the
city's assertion, the findings expressly state that Bell evue
Drive will not be extended to serve additional devel opment
in the future. Record 87.

Under the city's decision, Bellevue Drive falls within
the definition of a cul-de-sac. RSO 11(B)(9) requires that

a cul-de-sac shall have a maxinmum |l ength of 550 feet, and

Page 18



© 00 ~N oo o A~ w N P

e e e e
o 0o A W N B O

17
18
19
20
21
22
23
24
25
26

27
28
29
30
31
32
33
34

shal | end in a «circular turnaround. RSO 11(B)(2)
establishes criteria regarding the m ninmum right-of-way and
roadway wi dths for the radius of a turnaround. Petitioners
are correct that the tentative plat for Bellevue Drive does
not neet these criteria.

The third assignnent of error is sustained.
FOURTH ASSI GNMENT OF ERROR

Petitioners contend that three variances granted by the
city do not conply with the variance criteria of RSO 13(A).
The variances allowed (1) reduction of the required right-
of-way width from 50 feet to 30 feet for Maple Court, View
Court and Bellevue Drive; (2) elimnation of the sidewalk
requi rement for both sides of the street on Mple Court,
View Court and Bellevue Drive; and (3) reduction of the
required street width from 32 feet to 16 feet for Bellevue
Drive. RSO 13(A) provides:

A VARI ANCE APPLI CATI ON: The  Conmm ssi on may
aut horize variances to requirenments of this
or di nance. Application for a variance shall
be nmade by a petition of the devel oper,
stating fully the grounds of the application
and the facts relied upon by the petitioner.
The petition shall be filed wth the
tentative plan. A variance my be granted
only in the event that all of the follow ng
ci rcunmst ances are consi dered:

1. Exceptional Circunstances: Excepti onal
or extraordinary circunstances apply to
t he property whi ch do not apply
generally to other properties in the
sanme vicinity, and result from tract
size or shape, t opography or other
circunstances over which the owner of
the property, since enactnment of this
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ordi nance, has had no control.

2. Preservation of Property Right: The
vari ance i's necessary for t he
preservation of a property right of the
appl i cant substantially the sanme as
owners of other property in the sane
vicinity possess.

3. Not Detri nental: The variance woul d not
be material ly detri nment al to t he
pur poses  of this ordinance, or to

property in the same vicinity in which
the property is located, or otherw se
conflict wth the objectives of any
applicable I aws or regul ations.

4. M ni mum The variance requested is the
m ni mrum variance which would alleviate
t he hardship. (Enphasis added.)

The city responds:

"The principal thrust of petitioners' argunent
erroneously assunes that the process stated in the
RSO for approval of variances requires findings of

conpliance with specific standards. It does not.
The RSO allows variances to be granted provided
four ci rcumst ances are ‘considered. "

Respondent's Brief 19.

The city is correct that RSO 13(A) only requires that
the city "consider"” the four circunmstances set forth in that
ordi nance. W note that the city specifically amended that
section of its subdivision ordinance in 1995 to achieve this
result.® The findings adopted by the planning comm ssion
address each of the four elenents set forth in RSO 13(A)

with respect to each proposed variance. Record 87-90.

9Prior to February 6, 1995, the sane provision of RSO 13(A) required
that "[a] variance may be granted only in the event that all of the
following circunstances exist: * * * " (Enphasis added.)
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1 Nothing nore is required under that ordinance.
2 Addi tionally, petitioners argue that the city's
3 decision does not conply with the Reedsport Conprehensive
4 Plan (RCP) because the sidewal k requirenment is part of the
5 RCP.10 Thus, petitioners argue, the sidewal k requirenment is
6 not subj ect to t he subdi vi si on or di nance vari ance
7 provisions, and "[t]here is no provision for exenpting a
8 proposal from the requirenents of the conprehensive plan,
9 other than through anmending the plan.” Petitioner's Brief
10 15.11
11 The city responds that the RCP transportation policy is
12 inplenented through the subdivision ordinance, and "[t]he
13 subdivision ordinance also requires sidewal ks, but it also
14 allows for variances from the sidewal k requi renment based on
15 consideration of the factors listed in the ordinance.”
16 Respondent's Brief 20. The city's argunent is irrelevant.
17 The conprehensive plan expressly requires that new
18 subdivisions shall have sidewal ks. The city may not use the
19 variance procedures of its subdivision ordinance to grant an
20 exception to its conprehensive plan. Baker v. City of
21 Ml waukie, 271 Or 500, 533 P2d 772 (1975).

10RCP Transportation Policy 1 states:
"New subdivisions or planned unit developnments shall have

si dewal ks and adequate street patterns to facilitate easy
novenment of both cars and pedestrians.”

l1contrary to the city's assertion, petitioners raised this issue bel ow.
Record 117.
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1 The fourth assignment of error is sustained, in part.

2 The city's decision is remanded.
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