©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CLYDE COLLI NS,
Petitioner,
VS.

KLAMATH COUNTY,
LUBA No. 96-113

N N N N N N N N N N N N N N

Respondent ,
FI NAL OPI NI ON
and AND ORDER
BERNARD L. SI MONSEN, OREGON
CATTLMEN S ASSCOCI ATI ON and
KLAMATH CATTLEMEN S ASSOCI ATI ON, )
)
| nt ervenor s- Respondent. )

Appeal from Kl amat h County.

Mark Runnels, Klamath Falls, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Spencer, Runnels, MacArthur & Porras.

Regi nald R Davis, County Counsel, Klamath Falls, filed
a response brief and argued on behalf of respondent.

M chael P. Rudd, Klamath Falls, filed a response brief
on behalf of intervenor-respondent Sinonsen. Wth him on
the brief was Brandness, Brandness & Rudd.

Lindsay J. Slater, Salem and David J. Hunnicutt,
Ti gard, represented i nt ervenor s-respondent Or egon
Cattl enmen's Association and Klamath Cattl enmen's Associ ati on.

Joseph H. Hobson, Jr., Salem filed an am cus curiae
brief on behalf of Oregon Farm Bureau Federati on.

HANNA, Chi ef Referee; GUSTAFSON, Referee, participated
in the deci sion.
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REMANDED 01/ 27/ 97

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioner appeals the board of county comm ssioners'’
(comm ssioners) affirmance of a hearings officer's use
classification decision.

MOTI ONS TO | NTERVENE

A Motions to Intervene

Bernard Sinonsen (intervenor), owner of the subject
property, noves to intervene in this proceeding on the side
of respondent. There is no objection to the notion, and it
is allowed.

The Or egon Cattlenmen's Associ ati on and Kl amat h
Cattl enen's Association nove to intervene in this proceedi ng
on the side of respondent. There is no objection to the
notion, and it is allowed. However, neither association
submtted a response brief or appeared at oral argunent.?l

B. Motion to Appear as Am cus

The Oregon Farm Bureau Federation noves to appear as
amcus in this proceeding. There is no objection to the
motion, and it is allowed.

FACTS
Petitioner conplained to the county that intervenor

conduct ed cattl e sal es and rel at ed activities on

l1Because the Oregon Cattlemen's Association and K amath Cattlenmen's
Associ ation did not appear, all references to intervenor are to intervenor
Bernard Si nonsen.
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intervenor's property without a conditional use permt to do
so, and requested adm nistrative, per haps enforcenent,
action.2 The planning director did not resolve petitioner's
conplaint adm nistratively because of a dispute concerning
the relationship between state statutes as recently
interpreted by the Oregon Suprene Court and several code
provisions, all pertaining to the regulation of the use of
exclusive farm use (EFU) [|and.3 I nstead, the planning
director requested that a county hearings officer make a use
classification determnation wunder Klamath County Land
Devel opment Code (LDC) 12.070. The notice of the hearing

descri bed the planning director's request as:

"Classification of use requested by the Planning

Director (Sec. 12.070) - are livestock sal es/shows
permtted per Article 54 - EFU zone as conducted
2ln a letter to the planning department, intervenor described the

rel evant history of the property:

"Bernard and Rhea Sinonsen, owners of the Rocking AC Ranch,
purchased the 17.6 acre parcel of land at 9390 Hi ghway #140
East in 1992 with the intent of providing a primary residence
for thenselves and to utilize the facilities and land for the
rai sing and marketing of purebred l|ivestock as part of the
Rocki ng AC Ranch. Subsequently, when asked if these facilities
woul d be available for use by others, an opinion was received
fromthe planning staff that, although the facilities could be
used for sale of owned cattle, a CUP would be required to sel

consigned or non-owned cattle. After |engthy hearings and
appeals, that CUP was withdrawn after being approved by the
County, due to technical flaws in the proceedings. Record 67.

Petitioner states, w thout any case citations, that LUBA remanded the
county's approval of conditional use permts on two occasions.

3Brentmar v. Jackson County, 321 O 481, 900 P2d 1030 (1995) (limiting
county authority to regul ate uses on exclusive farmuse |and).
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those activities.? By answering

at 9390 Hwy. 140 E." Record 100.

The LDC states that the intent of LDC 12.070

al | ow

"a land use, activity, building or structure that
is not enunerated or otherwise defined by this

code [to] be classified, interpreted,

or

defi ned

wi t hout anmendnent to the | anguage of this code.”

The hearings officer conducted a quasi-judicial

is to

heari ng

whi ch he addressed five types of activities to determn ne

a conditional use permt would be required

no to
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4The hearings officer's decision states:

t he

to conduct

first

"The primary issues were whether the Kl amath County Land
Devel opnent Code requires a rancher or farmer, who is operating
in an Exclusive Farm Use Zone, to obtain a conditional use

permt to:

" 1. Show his or her equine, i vestock
agricultural products for the purpose of sale or to
promote the general acceptance of a breed or type
of agricultural product or to encourage other
persons or businesses to produce such breed or type

of agricultural product?

or ot her

"2. Sell his or her own equine, livestock or other
agricultural product or products by auction or

ot her et hods?

" 3. Al low or assist other ranchers or farmers in the

comunity to use his or her EFU

facilities thereon for the purpose of

doctoring, docking, sorting, tagging,
shi ppi ng, receiving or selling such other
selling and

or rancher's equine, |ivestock or
shi ppi ng other agricultural products?

land and the
gat heri ng,
br andi ng,

farmer's

"4, Conduct or allow other nmenbers of the conmmunity to
conduct activities such as, but not limted to, 4H,
FFA, junior, social or agricultural

events. Exanmples of which are

shows or
judged shows,

f our



1 inquiries and "yes" to the fifth, the hearings officer
2 concluded that a conditional wuse permt wuld not be
3 required to conduct the described activities. Petitioner
4 appealed that decision to the conmm ssioners, who affirmed
5 the hearings officer's decision. This appeal followed.
6 FI RST ASSI GNMENT OF ERROR
7 Petitioner argues that the notice announcing a
8 classification hearing was in error. Petitioner contends
9 that intervenor's sales activities are regulated under LDC
10 54.030(C), which allows stockyards and animal sales as a
11 conditional wuse. Petitioner therefore contends that the
12 action of the conmm ssioners was actually an interpretation
13 of LDC 54.030(C) rather than their purported action under
14 LDC 12.070 of classifying a use not otherw se defined in the
15 code.® Petitioner further argues that LDC 11.030 defines
16 stockyards and animal sales as the "tenporary keeping of
meetings, team roping, playdays, amateur rodeo
events, horse neetings, team roping, playdays,
amat eur rodeo events, horse riding, dressage, ranch
horse events, whether for youth or adults?

"5. May a rancher or
wi t hout
equi ne, livestock or
products on EFU
livestock or other

were raised, grown,

The hearings officer's decision does not
they pertain

inquiry were chosen, or if
subj ect property.

5The use allowed under
not identical to the
sal es/ shows. "

use described
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a Conditiona

ot her
| and
agricul tural
fattened or

LDC 54. 030( C)

show, or show and sell,
Use Permt, his or her
agricul tural product or
which the equine,
product or products
harvest ed?"

upon

explain how the subjects of

to proposed activities on the
"stockyards and animal sales," is
in the hearing notice, "livestock
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transient |ivestock for auction, market sale, shipping or
sl aughter.™ Thus, petitioner argues, because the term at
issue is already defined at LDC 11.030, the classification
proceedi ng was not all owed under LDC 12.070.

| ntervenor suggests that the conditional use allowed
under LDC 54.030(C) and defined in LDC 11.030 can be read to
conflict with ORS 215.203(2) and 215.283. Intervenor argues

that, particularly in light of Brentmar v. Jackson County,

which restricts | ocal governnment regulation of EFU | and, the
county was required, in this case, to reconcile the apparent
conflict between the statutory provisions of ORS 215.203(2)
and 215.283(1) and the code provisions of LDC 54.030(C) and
LDC 11.030. Consequently, intervenors argue, the terns used
in LDC 54.030(C) and LDC 11.030 were an appropriate subject
for clarification.

I ntervenor relies on two definitions in ORS 215.203(2)
to support his contention that the |livestock sal es and shows
use is allowed wthin the neaning of farm use. ORS

215.203(2) provides, in relevant part:

"(a) As used in this section, 'farm use' neans the
current enploynment of land for the primary purpose
of obtaining a profit in nmoney by raising,
harvesting and selling <crops or the feeding,
breedi ng, managenent and sale of, or the produce

of, livestock, poultry, fur-bearing animals or
honeybees or for dairying and the sale of dairy
products or any ot her agricul tural or
horticultural use or animl husbandry or any
conmbi nati on thereof. "Farm use’ includes the

preparation and storage of the products raised on
such land for human wuse and animal use and
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di sposal by marketing or otherwise. 'Farm use'
al so includes the current enploynment of |and for
the primary purpose of obtaining a profit in noney
by stabling or training equines including but not
limted to providing riding |essons, training

clinics and schooling shows. 'Farm use' also
i ncludes the propagation, cultivation, nmaintenance
and harvesting of aquatic species. It does not

include the use of |and subject to the provisions
of ORS chapter 321, except |and used exclusively
for growing cultured Christnmas trees as defined in
subsection (3) of this section or |and described
in ORS 321.267 (1)(e) or 321.415 (5).

"k X * * *

"(c) As used in this subsection, 'accepted farm ng
practice' means a node of operation that is common
to farms of a simlar nature, necessary for the
operation of such farnms to obtain a profit in
nmoney, and customarily utilized in conjunction
with farmuse." (Enphasis added.)

This Board is required to defer to a |local governing
body's interpretation of its own enactnment, unless that
interpretation is contrary to the express words, purpose or
policy of the |local enactnent or to a state statute,
statewi de planning goal or admnistrative rule which the

| ocal enactnent inplenents. ORS 197.829; Gage v. City of

Portland, 319 Or 308, 316-17, 877 P2d 1187 (1994); Clark v.
Jackson County, 313 Or 508, 514-15, 836 P2d 710 (1992).

This neans we nust defer to a |ocal governnment's
interpretation of its own enact nment s, unl ess t hat
interpretation is "clearly wong." Goose Holl ow Foothills

League v. City of Portland, 117 O App 211, 217, 843 P2d

992 (1992).

We agree with intervenors that the conm ssioners could
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conclude that there is a conflict between what the state
statutes allow outright as farm uses and what farm uses are
subject to restriction under the county code. Furt her nor e,
we agree with intervenors that the county nust interpret LDC
54.030(C) to avoid any conflict with state statutes. The
county appropriately wused the quasi-judicial proceeding
al l owed under LDC 12.070 to clarify the use subject to this
di sput e.

The first assignnment of error is denied.
SECOND ASSI GNMVENT OF ERROR

Petiti oner argues:

"The Board nmade no specific findings as to any
definitions of 'farm use' and 'stockyard and

ani ml sales'. The purported findings by the
Board is [sic] actually a Conclusion and does not
address any specifics. The Board finding

di scusses the custom culture, and past history,
but again nmakes no specific findings as to what
these are, or how they apply to this property.”
(Enphasis in original.) Petition for Review 4-5.

I ntervenor urges LUBA to defer to the county's
interpretation of its ordinance.

VWile this Board is required to defer to a |ocal
governing body's interpretation of its own enactment, unless

that interpretation is "clearly wong" (Goose Hollow

Foothills League v. City of Portland, supra), 1in this

assi gnnment of error, petitioners challenge the adequacy of
the findings, not a code interpretation on which those
findi ngs are based.

The notice of hearing identified the request as
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"Classification of use * * * as conducted at 9390 Hwy.
140E. "

The conmm ssioners' findings state:

"Aliteral reading of the code indicates the 'Farm
Use' and ' Stockyard and Animal Sales' definitions
in the Code appear to not be consistent with each
ot her when applied to the factual situation at
i ssue. In order to find consistency between the
two sections, the Board has | ooked to the custom

culture, and past history of Kl amath County and
the State of Oregon as they apply to agricultura

practices in this State. The Board has determ ned
that the Hearings Officer correctly determ ned

that the practices at issue fall under the
definition of 'Farm Use' and not 'Stockyard and
Animal Sales.'" Record 2.

Findings must (1) identify the relevant approva

standards, (2) set out the facts which are believed and
relied upon, and (3) explain how those facts lead to the
deci sion on conpliance with the approval standards. Heiller

v. Josephine County, 23 O LUBA 551, 556 (1992); see also

Sunnysi de Nei ghborhood v. Clackamas Co. Conm, 280 Or 3, 20-

21, 569 P2d 1063 (1977); Vizina v. Douglas County, 17 O

LUBA 829, 835 (1989).

The chall enged decision does not relate the general
findings to the property at issue, and therefore does not
establish that the proposed use conplies with the approval
st andar ds. For this reason, the findings are inadequate to
support the challenged decision <classifying the | use
conducted at the subject property.

The second assignnment of error is sustained.
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THI RD ASSI GNVENT OF ERROR

Petitioner argues that the challenged decision "was
made in part in a [secret] neeting in violation of Oregon
Law and in violation of the Klamath County Land Devel opnent
Code." Petition for Review 5. Petitioners object that the
conm ssioners violated the public nmeetings law, ORS 192.610
to 192. 690, when they held an executive session during the
course of the public hearing in order to consult with their
| egal counsel .5 Petitioner also relies on LDC 31.000(0G),
which states "[a]ll evidence, testinony, deliberation, and
deci sion shall be made before the public, shall be recorded,
and shall be made a part of the record[,]" to support his
contention that the executive session was inperm ssible.

LDC 31.000(G) does not preclude the conm ssioners' off
the record consultation with its counsel. Mor eover, if
there was otherwise a violation of the public neetings |aw,
ORS 192.680 provides for enforcenent of the provisions of
ORS 192.610 to 192.690 by the circuit court for the county
in which the governing body ordinarily neets. LUBA has no
jurisdiction to enforce the provisions of ORS 192.610 to
192. 690.

The third assignnment of error is denied.

The county's decision is remanded.

6The county states that during the executive session the conmi ssioners
di scussed potential litigation that could be filed against the county
pertaining to this case.
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