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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DARRYL C. RAY, KATHERI NE RAY,
CAROL BECK, DELMAR BECK, DAVID
COWPTON, MEREDI TH COMPTON, C.
ELDON FI SHER, EUGENE H. FI SHER
Rl CHARD HOLCOMVB and CAROL WHI PPLE, )

Petitioners,

VS.
LUBA No. 95-237
DOUGLAS COUNTY,
FI NAL OPI NI ON
Respondent , AND ORDER
and

NORMAN YARD and VI VI AN L. YARD

N N N N N N N N N N N N N m\./\/\./v

| nt ervenor s- Respondent . )

Appeal from Dougl as County.

Janmes S. Coon, Portland, filed the petition for review
and argued on behalf of petitioners. Wth himon the brief
was Swanson Thomas & Coon

No appearance by respondent.

St ephen Mount ai nspring, Roseburg, filed the response
brief and argued on behalf of intervenors-respondent. Wth
him on the brief was Dole, Coalwell & Cl ark.

LI VI NGSTON, Referee; HANNA, Chief Referee, participated
in the decision.

REMANDED 02/ 06/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the county board of
comm ssi oners approving a recreational vehicle (RV)
canpground as a conditional use on land zoned for exclusive
farm use.
MOTI ON TO | NTERVENE

Norman and Vivian L. Yard, the applicants below
(intervenors), nove to intervene in this proceeding. There
is no opposition to the notion and it is allowed.
FACTS

The subject property conprises approximtely 131 acres
zoned Exclusive Farm Use - Crop Land (FC), of which 45
percent is high-value farm and.1 The proposed "full-
service" RV canmpground woul d occupy four acres of high-val ue
farm and and would include 40 canpsites along the Unpqua
River, with showers and a septic system

After an evidentiary hearing on July 20, 1995, the
county planning comm ssion voted to deny the application.
| ntervenors appealed to the county board of conm ssioners,
which reversed the planning commssion's decision and

approved the application on July 17, 1996. Thi s appeal

1The term "high-value farmand" is defined in OAR 660-33-020(8)(a).
That definition is inported into the Douglas County Land Use and
Devel opnent Ordi nance (LUDO) by LUDO 3.4.100(5). The chal | enged deci sion
expressly finds that "high-value farm and" as used in the ordinance is
defined in OAR 660-33. Record 7.
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| NTRODUCTI ON

Canpgrounds are a permtted conditional wuse in the
county's FC zone.?2 LUDO 3.4.100.3 Petitioners make five
assignnents of error, all of which relate to the county's
application of a stability standard set forth in LUDO

3.4.150, which provides, in relevant part:

"* * * Additional criteria which nust be met prior
to the approval of a conditional use:

"x % *x * %

"3. The granting of the permt woul d not
materially alter the stability of the overall
|and use pattern of the area.” (Enmphasi s
added.)

In their briefs, both petitioners and intervenors agree
that the appropriate analysis to apply to the enphasized

stability standard is found in Sweeten v. Clackamas County,

20RS 215.283(2) provides that canpgrounds nmmy be established in
exclusive farmuse zones, subject to the approval of the county's governing
body. OAR 660-33-130(19) defines "canpground" as

"* * * an area devoted to overnight temporary use for vacation
recreational or enmergency purposes, but not for residential
pur poses. A canmping site may be occupied by a tent, trave
trailer or recreational vehicle. Canmpgrounds authorized by
this rule shall not include intensively devel oped recreationa
uses such as swinmng pools, tennis courts, retail stores or
gas stations.”

3LUDO 3.4.100 sets forth the uses pernmitted conditionally in the FC
zone. Those uses include:

"Private parks, playgrounds, hunting and fishing preserves, and
canpgrounds, except that such new uses shall not be pernitted
on land predomnantly conposed of high value farmand as
defined in OAR 660-33." LUDO 3.4.100(5).
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17 O LUBA 1234, 1245 (1989) and DLCD v. Crook County, 26 O

LUBA 478, 489-92 (1994). Petition for Revi ew 5;
| nt ervenor s- Respondents' Brief 2. That analysis requires a
t hree-step I nqui ry: first, sel ect an ar ea for
consi derati on; second, exam ne the types of uses existing in
the selected area; and third, determne that the proposed
use will not materially alter the stability of the existing
uses in the selected area.

Sweet en and Crook County both concern the establishment

of residential uses on land zoned for exclusive farm use
Bot h opi ni ons address | ocal code provisions that inplenent a
statutory provision once codified at ORS 215.283(3)(c) and
now codi fied at ORS 215.284(1)(d) and (2)(d): "The dwelling
will not materially alter the stability of the overall |and
use pattern of the area.”

However, at oral argunent the parties agreed that the
county's decision rests on its interpretation of a |ocal
code provision, LUDO 3. 4. 150(3). Notwi t hstanding its
similarity to ORS 215.284(1)(d) and (2)(d), LUDO 3.4.150(3)
does not inplenent the statute, which addresses the |location
of dwellings not in conjunction with farm use on exclusive
farm use | and. LUDO 3.4.150(3) instead states a | ocal
standard for the establishnent of a conditional wuse, a
canpground, on exclusive farmuse | and.

FI RST ASSI GNMENT OF ERROR

The chal |l enged deci sion states:
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14 area"
15 reversible error.

16 defer

"The Board interprets 'the area' [in LUDO
3.4.150(3)] to mean the area of the applicants’
property plus the properties identified above as

adj acent to the applicants' |and.[4] Wthin that
area, the only change wll be to the acreage
devoted to the canpground, approximtely four
acres. Of the hundred of acres of land in 'the
area, ' only the few to be devoted to the
canpground wi Il change use. The Board finds that
those few acres will not constitute a material
change of the overall land use pattern in the
area." (Footnote omtted.) Record 13.

Petitioners contend the county's interpretation of

"t he

in LUDO 3.4.150(3) is erroneous and constitutes

We di sagree. This Board is required to

to a | ocal governing body's interpretation of its own

17 enactnent, unless that interpretation is contrary to

t he

18 express words, purpose or policy of the local enactnent or

19 to

a state statute, st at ewi de pl anni ng goal

or

20 admnistrative rule which the |ocal enactnent i nplenents.

21 Gage v. City of Portland, 319 Or 308, 316-17, 877 P2d

1187

22 (1994); dark v. Jackson County, 313 Or 508, 514-15, 836 P2d

23 710 (1992). This nmeans we nust defer to a |ocal governing
24 body's interpretation of its own enactnents, unless that
25 interpretation is "clearly wong" or "so wong as to be

26 beyond col orabl e defense.” Reeves v. Yamhill County, 132 O

27 App 263, 269, 888 P2d 79 (1995); Zi ppel v. Josephine County,

28 128 Or App 458, 461, 876 P2d 854 (1994); (Goose Holl ow

4The decision interprets "adjacent” to nean "abutting or conti

guous

properties, plus those that are wthin the notification boundary."
Record 9.
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1 Foothills League v. City of Portland, 117 O App 211, 217
2 843 P2d 992 (1992). Al t hough we m ght construe "the area"
3 differently, we do not find the county's interpretation
4 indefensible, and we defer to it. DeBardelaben v. Till anook
5 County, 142 Or App 319, 325, ___ P2d ___ (1996). See al so
6 Friends of the Metolius v. Jefferson County, 28 Or LUBA 591
7 595-96 (1995).

8 The first assignnment of error is denied.

9 SECOND ASSI GNMVENT OF ERROR
10 The chal |l enged deci sion states:
11 "* * * [T]lhe Board notes that the area is in the
12 proximty of the Big K Guest Ranch, which includes
13 a canpground and RV sites, and whose entrance |ies
14 only five mles fromthe Yard property. BLM has a
15 proposed canpground at Sawyer Rapids, which is
16 al so near by. Canpi ng and RV overnight |ocations
17 are already located in the general area, and the
18 addition of 20 canpsites will pose no threat to
19 the stability of the existing |land use pattern.
20 The proposed developnent is too small to have a
21 precedential effect in the area.” (Enmphasi s
22 added.) Record 13-14.
23 Petitioners contend:
24 "Having limted its identification of 'the area'
25 as above to adjoining properties, the county goes
26 on to reason that this limted area 'is in the
27 proximty of' other canpground-type facilities. *
28 * * \Where the county's findings defining 'the
29 area’ for purposes of a stability analysis are
30 unclear, remand is required. Mul t nomah County v.
31 City of Fairview, 18 Or LUBA 8, 13-14 (1989)."
32 In Multnomah County v. City of Fairview, the city was

33 required to determ ne whether a proposed conditional use was

34 consistent with the area's character. Al t hough the city

Page 6



© 00 ~N oo o b~ w NP

N N NN R R R R R R R R R R
W N P O © 0O N O O M W N L O

identified an "area of special concern,” it was not clear
that the area of special concern was the sane area it was
considering in applying the consistency standard.

| ntervenors argue the county did not err in considering
the effects of outside devel opnent on the stability of |and
use patterns in the area. I ntervenors mss petitioners'
poi nt . The enphasi zed | anguage in the above-quoted finding
actually applies the stability standard to a "general area,"
in which canmping and RV overnight locations -- "the existing
| and use pattern" -- are already | ocated. The "gener al
area" is different from the area first identified in the
county's interpretation of the term "the area."® The
chal | enged deci sion does not consistently identify what area
t he county consi dered for purposes of applying the stability
st andar d.

The second assi gnnent of error is sustained.
THI RD ASSI GNMENT OF ERROR

Petitioners first contend that because the county did
not consistently identify one ar ea, it could not
successfully perform the second step of the Sweeten
anal ysis, which requires an exam nation of the types of uses
existing in the selected area. W agree with petitioners.

Petitioners next contend the "county sinply failed to

5Throughout this opinion we use the terms "the area" and "the genera
area" (or variants thereof) in quotation marks to indicate which is being
di scussed.
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descri be, |let alone analyze, the overall |and use pattern in
any area.” (Enphasi s added.) Petition for Review 6.
| ntervenors disagree, citing findings at Record 8, 10-11,
13-15, and 17 to support their contention that the county's
findi ngs adequately describe and analyze "the area." These
findings make clear the intervenors' property is used to
raise cattle and hay and for "agricultural production.”
Record 8, 13. Petitioners' property is used, at least in
part, for sheep farmng. Record 17. Certain properties are
zoned Exclusive Farm Use-Gazing (FG, Farm Forest (FF) and
FC, and on these properties various farm activities take
pl ace, such as chemcal spraying, fertilization, field
burni ng and the operation of farm machi nery. Record 10.

In DLCD v. Crook County, 26 Or LUBA at 491, we stated

that what is required under Sweeten "is a clear picture of
the existing land use pattern” in the area. Al t hough the
chall enged decision discusses sonme uses on certain
properties, it is unclear fromthe county's findings whet her
the discussion of uses is conplete with respect to those
properties and whet her the properties discussed are the sole
properties in "the area.” Even as to "the area," the
requi site clear picture does not energe.

The third assignnent of error is sustained.
FOURTH ASSI GNMENT OF ERROR

Petitioners contend the county's analysis supporting

its conclusion that the proposed use will not materially
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alter the stability of the existing uses in "the area" is
insufficient as a matter of |aw Because the area being
analyzed is not sufficiently clear, as discussed above, we
agree with petitioners.

Nevert hel ess, we di scuss petitioners'’ argunent s
concerning the insufficiency of the county's analysis in
order to facilitate the proceedings on remand. The county's
findings with respect to stability are quoted above. The
county concludes that there will not be a material change in
the | and use pattern in "the area" for two reasons: first,
the small acreage to be devoted to the RV canpground,
conpared to the hundreds of acres of land in "the area"; and
second, the proximty of a canpground and RV sites at the
Bi g K Guest Ranch and of a proposed BLM canpground at Sawyer
Rapi ds.

| ntervenors argue the county's findings in its
stability analysis are predicated on its conpatibility
anal ysis, which concludes that the "canpground can be nmade
conpatible with wuses on adjacent properties by inposing
conditions of approval." Record 11. The conditions address
dogs that m ght chase livestock, traffic inpacts, possible
conplaints about farm practices, pollution of the Unpqua

River and trespassing, littering and vandalism?® We

6The challenged decision states, "As to trespassing, littering and
vandalism the Board finds no serious risk of these things occurring so

long as the applicants inpose canpground rul es against them The Board
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understand the reliance in the findings on the relatively
smal | size of the proposed canpground to relate to
conpatibility. Petitioners do not challenge the concl usion
that conpatibility may be achieved through inposing these
condi ti ons.

However, while conpatibility is one prerequisite to the
stability of existing uses, it does not ensure stability.
For exanple, if "the area" develops a reputation for scenic
RV canpgrounds, the nunmber of visitors may grow, creating
still nmre demand for RV canpgrounds which may eventually
di spl ace and repl ace existing uses.

| ntervenors make two additional argunents that we find
unper suasi ve. The first I's that in a conpetitive
envi ronnent, addi ti onal devel opnent i's di scour aged.
Petitioner cite to nothing in the record that supports this
argunent .

| ntervenors' second argunent is that the proposed
devel opnent will not materially alter the stability of the
overall land use pattern in the area because the county
considers each new application on its own nerits. That
argunent, if accepted, would always defer consideration of
devel opnent trends to the next application. Yet
consi deration of developnent trends is inportant to an

analysis of the stability of the existing |land use pattern.

i mposes the adoption of such rules as a condition of approval." (Enphasis
added.) Record 12-13.
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The difficult challenge is to determ ne when the stability
of the existing land use pattern is being mterially
al tered.

Both parties discuss Mirley v. Mrion County, 16 O

LUBA 385, 391 (1988), which was an appeal of the denial of
an application for a nonfarm dwelling as a conditional use.
In Mrley we concluded, wth respect to the possible
destabilizing effect of a nonfarm dwelling, that unless
there was a history of progressive partitioning and honesite
devel opnent in the area or simlarly situated properties in
the area for which simlar nonfarm dwelling applications
woul d be encouraged, there was no basis for a finding that
approval of one nonfarm dwelling would set a precedent that
would by itself materially alter the stability of the

existing uses in the selected area. See also Stefan .

Yamhi Il County, 18 O LUBA 820, 836 (1990) (issue of

precedenti al effect or cunulative inpacts of proposed
nonfarm devel opnent is relevant to determ ning conpliance
with a "stability of the |Iand use" criterion). Although the
present case concerns the approval of a conditional use and
concerns an RV canpsite, not a nonfarm dwelling, the
principle discussed in Mirley applies to this case as well

evidence of a history of sim |l ar devel opnent approvals or of
simlarly situated properties where conparable applications
woul d be encouraged by the approval of this application

woul d  support the conclusion that approval of this
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application could materially alter the stability of the
existing uses in the selected area. Thus the findings
concerning the devel opnent of a canpground on BLM |and at
Sawer Rapids and the proximty of a canpground at the Big K
Guest Ranch do not, of thenselves, support the concl usion
that the proposed canmpground will not destabilize existing
uses.’

The fourth assignnent of error is sustained.
FI FTH ASSI GNVENT OF ERROR

Petitioners contend the county's findings with respect
to canpsites at the Big K Guest Ranch and the proposed BLM
canpground at Sawyer Rapids are not supported by substanti al
evi dence. 8 As di scussed above, we question whether these
findings support the county's conclusion that the proposed
canpgr ound wi || not destabilize exi sting uses.
Neverthel ess, we discuss petitioners' evidentiary chall enge
because it highlights an apparent factual m sunderstanding
on the part of the county.

In response to petitioners' contention concerning the
Big K Guest Ranch, intervenors point to statenments in a

letter fromintervenors:

"One of the |argest ranches in the County, The Big

'The factual basis for these findings is challenged in the fifth
assi gnment of error.

8These findings are quoted above in our discussion of the second
assi gnment of error.
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K, is located 3 mles west of [intervenors'
property]. It is a working ranch, it also
contains a Jlarge |odge, cabins, an excellent
restaurant, all recreation oriented. No appar ent
probl ens have occurred here by mxing farm ng and
recreation. It does not seem reasonable that our
proposed RV site would not be as conpatible as the
Big K just because it is not located 4 mles from
the highway (only 1/2 mle)." (Enphasis in
original.) Record 333.

| ntervenors note that under LUDO 1.090, a canpground is a
short-term recreation area that need not have canpsites,
including RV sites.?®

The chal |l enged decision specifically finds that the Big
K Guest Ranch "includes * * * RV sites.” Record 13. That
finding, which seens inportant to the county's rationale
that existing devel opnent has created a | and use pattern in
the "general area" with which the proposed devel opnment is
consistent, is not supported by the above-quoted letter or
any other evidence to which we are cited.

Wth respect to the BLM canpground, the challenged

deci sion states, "BLM has a proposed canpground at Sawyer

9LUDO 1. 090 defines "canpground" as:

"An area designed for short-term recreational purposes and
where facilities, except comercial activities such as grocery
stores and laundromats, are provided to accommpdate that use
Space for tents, canpers, recreational vehicles, and notor
homes are all owed and permanent open air shelters (adirondacks)
may be provided on the site by the owner of the devel opnent.
In the exclusive farm wuse zones intensively devel oped
recreation uses such as swimrng pools, tennis courts, retai
stores or gas stations shall not be allowed."

We are not required to decide here whether LUDO 1.090 is consistent with
OAR 660-33-130(9), which is quoted above in note 2.
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Rapids, which is also nearby." Record 13. | nt ervenors
respond to petitioners' substantial evidence chall enge by

pointing to the follow ng statenents in the record:

"A 15 space BLM canpground does exi st
approximately 4 mles upstream from [intervenors']

property. Addi tionally, since the existing
facility is full much of the tinme, BLMis planning
an additional 25 spaces at this site." Record

181. (Letter fromintervenors.)

"The Bureau of Land WManagenment has plans for
further devel opnment of their property across the
river fromthe [intervenors'] property and also on
the other side of the river down from Bullock
Bri dge. That pronpted a tel ephone call from [the
speaker, Doug Robertson] to [the then-director of
BLM . Because of budget constraints the plans
that BLM had at that tinme were put on hold and he
assured ne that any further plans to devel op any

more canping sites and so on, before they
proceeded they would make the county aware of any
and all of +those plans.” Testimony of Doug

Robertson, Tape of Hearing before the County Board
of Comm ssi oners, May 14, 1996, Tape 1."

We understand from these statenents that there are two
BLM sites. From the zoning map included in the record as
Staff Exhibit 9, Sawyer Rapids appears to be about 12 mles
in a straight |ine from the subject property. If the
reference in the <challenged decision to the "proposed
canpground” is to the Sawer Rapids canpground, what 1is
proposed is actually an expansion to 40 sites of an existing
15-site campground at a far greater distance from the
subject property than the findings say. The plans for
canping sites on the second BLM property, across the river

from intervenors' property, are just plans. Nei t her BLM
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site supports the county's finding that existing devel opnent
has created a l|land use pattern in the "general area"” wth
whi ch the proposed devel opnent is consistent.

The fifth assignnent of error is sustained.

o A W N P

The county's decision is remanded.
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