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Appeal from Cl atsop County.

Dol ores M Nichol son, Warrenton, filed a petition for
revi ew and argued on her own behal f.

Gregory S. Hathaway, Portland, filed a petition for
review and argued on behalf of petitioners Keever and
Groshong. Wth himon the brief was Davis Wight Tremaine.

Martha Lynn Gray, Seaside, represented herself.

No appearance by respondent or by I nt ervenor -
petitioner.

Steven L. Pfeiffer and M chael C. Robinson, Portland,
filed the response brief and argued on behal f of intervenor-
respondent. Wth themon the brief was Stoel Rives LLP

GUSTAFSON, Referee; LIVINGSTON, Referee, participated
in the decision.

REMANDED 02/ 12/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON
Petitioner Dolores Nicholson (petitioner Nicholson)
and petitioners Gene and Norma Keever and LeRoy and Bonnie
Groshong (petitioners Keever/ G oshong) appeal the county's
approval of a subdivision.
MOTI ONS TO | NTERVENE

Ri chard T. Schroeder (intervenor), the applicant bel ow,
noves to intervene on the side of respondent. The notion is
unopposed, and is allowed.

Martha Lynn Gray noves to intervene on the side of
petitioners. Her notion to intervene is also unopposed and
is allowed; however, she did not file a petition for review
or appear for oral argunent.

FACTS

| ntervenor seeks approval of a cluster subdivision and
related conditional wuses for 51 single-famly residential
lots and recreational developnment on 197 acres (Pinehurst
Estates). The property lies along the Pacific Ocean at Del
Rey Beach, north of the Gearhart wurban growth boundary.
Most of the property for which devel opment is proposed,
including residential lots 1-47, is zoned Residential-
Agriculture-5 (RA-5). Approximately 30 acres, including
residential lots 48-51, is zoned Coastal Beach Residenti al
(CBR) . The bal ance of the property is zoned either Open
Space, Parks and Recreation (OPR) or Lake and Wetlands (LW.
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In addition to the four base zones, there are various
overlay districts, including the Active Dune Overlay (ADO
district by which the county inplenments statew de Goal 18.1

North of the Pinehurst Estates property is the Surf
Pi nes nei ghborhood, a residential area that began devel opi ng
in the 1940s. All  petitioners reside in Surf Pines
Addition, a subdivision in the southernnost part of the Surf
Pi nes nei ghbor hood adj oi ni ng t he Pi nehur st Est at es
property.? South of Pinehurst Estates is Del Rey Beach
waysi de and the access road thereto, and south of that is
t he Hi ghl ands at Gearhart subdivision, which was approved in
1986.

The inplenmentation of Goal 18 for all three properties
began in 1978 with adopti on of the Beaches and Dunes El enent
of the conprehensive plan, based on a study of area beach
and dune structure known as the Pal mer study. This el enent
establ i shed an active dune |ine and active dune overlay, and
t he Beaches and Dunes el enent generally required that there

be no structures west of the active dune |ine. Record 98

lGoal 18 is:

"To conserve, protect, where appropriate develop, and where
appropriate restore the resources and benefits of coastal beach
and dune areas; and

"To reduce the hazard to human life and property from natura
or man-induced actions associated with these areas."”

2 A portion of the Pinehurst Estates property, the thirty acres zoned
CBR, is actually wthin the Surf Pines Addition, but Ilies east of
petitioners' properties.
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Also in 1978, an exception to Goal 18 was taken for a
portion of the Surf Pines property west of this active dune
l'i ne, due to the |evel of existing devel opnent and
commtnment to residential wuse. The Beaches and Dunes
El ement and Surf Pines Goal 18 exception area were adopted
by Ordinance 78-25, and a Structures Allowed-Active Dunes
Overlay zoning district was applied to the Surf Pines
exception area. Record 98. The portion of Ordinance 78-25
submtted into the record includes a general map of the
exception area, but no netes and bounds or simlar textual
description of the precise location and dinensions of the
1978 exception area for the Surf Pines neighborhood. Record
Suppl enent 614-16. Construction in the Surf Pines Addition
subdi vi si on adjacent to the subject property is also limted
by a private deed restriction, established in 1949, limting
bui I di ng | ocati ons. Record 98.

In 1986, the county adopted a revision of the ADO for
the Hi ghlands at Gearhart property, which |ocated the
construction setback I|ine and ADO for that ©property
approximately 300 feet west of the active dune Iline
established by the 1978 Pal ner study. Suppl enental Record
606-07.

In 1992, the county adopted Ordinance 92-20, which
establ i shed an anended active dune |ine/construction setback
line and ADO district for the Pinehurst Estates property.

The ordinance includes a pair of exhibits, marked 10A and
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10B, described as "Revised Resource Inventory Map." Exhibit
10A shows the anended |ine connecting on the south with the
Hi ghl ands at Gearhart |ine adopted in 1986. Exhibit 10B
shows the anmended line connecting on the north with "Surf
Pines Building Line (Goal 18 Commtted Exception)."” Record

104. The parties agree that Ordinance 92-20 establishes the

applicable active dune line/construction setback |ine for
t he Pinehurst Estates property, but disagree where that |ine
is |ocated.

| ntervenor applied for prelimnary plat approval of the

Pi nehurst Estates subdivision in January of 1995. The
revised prelimnary pl at/ devel opment concept pl an
("prelimnary plat") pr oposed by I nt ervenor shows
residential lots 1-22 located on the western edge of the
residenti al devel opnent. Record 303. A "Proposed
Construction Setback Line" is marked on the prelimnary
pl at, runni ng north and south through | ots 1-22,

establishing the western edge of the "building envel ope"” for
each of these |ots. Record 371. At its northern end, the
proposed construction setback line, according to the scale
of the revised prelimnary plat, is 200 feet west of the
right of way of Ocean Avenue; a notation on the prelimnary
plat states that the Pinehurst construction setback line is
"to align with Surf Pines to the north." Record 371.

The county planning conm ssi on approved the application

with conditions. Condition 16 of that decision provides:

Page 6
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There shall be a construction setback |ine for
those properties that front on and abut Tract A

[lots 1-22]. This line is as shown on the
prelimnary plat and shall be indicated on the
final plat." Record 164.

There were appeals to the board of county comm ssioners
by petitioners Keever/ G oshong and petitioner Nicholson, and
an appeal by the intervenor of a condition concerning
bui | di ng height. Record 89-93.

Petitioners Keever/Groshong |limted their appeal to the
| ocation of the construction setback 1ine. Their appeal
states that the planning conmm ssion inproperly interpreted

Ordi nance 92-20 regarding the location of the construction

setback |ine approved for the subdivision by the planning
conm ssi on. Record 124. They requested partial de novo
review to submt "additional evidence which will assist the

Board in properly interpreting Ordinance No. 92-20," and
asked that the board inpose a condition of approval
requiring the construction setback line be in a line with
the "existing building line for the Surf Pines Devel opnment,
as depicted on Exhibits 10A and 10B of Clatsop County
Ordi nance No. 92-20." Record 125-126.

The request for partial de novo review was denied, and
a notice for the board of comm ssioners appeal hearing was

mai | ed that includes the follow ng statenent:

"The Board of Conm ssioners has determ ned that
all of the appeals above wll be heard On-the-
Record (Ordinance 92-20 and all other adopted
County Ordi nances are considered to be part of the
record). All testinony received at these appeals

Page 7
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heari ngs nust address information included in the
record."” (Enphasis in original) Record 120.

The county staff report for the board of conm ssioners
appeals hearing, transmtted Novenmber 28, 1995, discusses
the adoption of the Goal 18 exception by Ordinance 78-25
but does not discuss any ordi nances adopted between 1978 and
1992. The staff report provi des t he fol |l ow ng

characterization of the issue:

"The Appellants believe that references in
Ordi nance 92-20 of the 'existing building line" or
"existing construction setback line'" [refer] to

the Surf Pines Beach Addition subdivision building
line established by private deed restriction when
t he subdivision was created in 1949.

"The County building line (the Goal 18 exception
line) is located approximtely 65 feet further
west than the subdivision deed restriction
building line at the south end of Surf Pines Beach
Addi ti on.

"k X * * *

"The Pl anning Department and County Counsel have
revi ewed Or di nance 92- 20 and bel i eve t hat
Ordinance 92-20 refers to the County Building
Line, the Goal 18 <commtted exception line."
Record 98-99

At t he appeal heari ng before t he boar d of
conm ssioners, county staff began to discuss the |ocation of
the construction setback line and the Surf Pines building
line shown on Exhibits 10A and 10B of Ordinance 92-20 by
referring to "a chronology of the ordinances people have
been referring to." Transcri pt of audi o t ape,

Keever/ Groshong Petition for Review 9. Ordinance 83-17 was
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"[Petitioners' counsel]:

"What |'m concerned about, M. Chairman, is
that [staff] just a second ago said he
di sagreed with everything | had said wth

regard to where the line was supposed to be
and what | have asked the board to do tonight

in terms of making a straight line and why it
should be a straight Iine and then he is now
produci ng this docunent referring to

information that we have not seen before and
referring to an ordinance that was never
referred to in the staff report presumably in
response to a question that also perhaps in

rebuttal to ny presentation, and | am very
concerned that | haven't seen it before, we
haven't heard about this before and | think

that puts nmy clients and nme in a very, very
significantly bad |ight.

"[Intervenor's counsel]:

"M. Chairman, for the record, we have no
objection to letting [petitioners' counsel]
rebut whatever he wants to.

"[Petitioners' counsel]:

"That's a very kind offer, but | think there
is a lot nore that goes into that such as
having an anple opportunity for review of
this new material and perhaps a new position
taken by staff rat her than having to
adequately respond to it right now.

"[ County counsel]:

"M. Chairman, | think | would take the
position that this not be in the record and
ought not be referred to and ought not be
consi dered by the Conm ssi on.

"[Board chair]:

apparently for the first tine

in
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"Qur question is where the line ought to be
| ocated and | think we're trying to determ ne
that fact.

"[ County counsel]:

"And | think it is appropriate that staff
advise you of its position and its response
to that testinmony wthout the use of
documentary evidence not in the record.”
Keever/ Groshong Petition for Review 11-12.

Foll ow ng this colloquy there was apparently no further
di scussi on of Ordinance 83-17 at the hearing. The board of
conmm ssioners made a tentative decision to deny petitioners'
appeals and to allow intervenor's appeal concerning the
bui |l di ng height limtation. The board directed preparation
of findings and continued the matter for final action.

The county adopted the following findings as part of

its final decision on January 24, 1996.

"The construction setback |ine shown on the
prelimnary plat (dated January 24, 1995 and
revised March 7, 1995) is l|abeled "Proposed

Construction Setback Line" and is a dashed line
extending from the south property line of the
subdivision to the north property line of the

subdi vi sion. The setback |ine has a notation that
states "to align with Surf Pines to the north."
The appellants [petitioners Keever and G oshong]
believe that the construction setback line should
align with the construction setback line in the
Surf Pines Addition subdivision to the north. The
appellants believe that this setback line is the
same as the county's Goal 18 exception |line
est abl i shed pursuant to County Ordi nance 78-25.

"Exhibit 3 delineates the appellant's proposed
setback line as the "Surf Pines Beach Addition
Deed Restriction Line." The appellants argue that
finding 57(g) on page 50 of Ordinance 92-20 is

Page 10
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controlling and states:

' The proposed construction setback |ine and
relocated active dune line would lie in an
appr oxi mat el y strai ght line with t he
construction setback line for The Highlands
devel opment and the existing building |ine
for the Surf Pines devel opnent.'" Record 49.

The findings then set forth three graphic exhibits,
| abel ed 2, 3 and 4. Record 50-52. Exhibit 3 was apparently
prepared in Decenber, 1995 after the close of testinony, and
identifies various lines on the Surf Pines property, from
east to west, as follows: "Lower Surf Pines Road (Ccean
Ave.) 60 foot wi de right-of-way"; "Surf Pines Beach Addition
Deed Restriction Line (Book 214 Page 314)"; "Surf Pines
construction setback Iline - Ordinance 83-17," wth a
notation showing this line to be 200 feet from the western
edge of the Ocean Avenue right of way; and nearest the
ocean, "Goal 18 Exception Line - Ordinance 78-25." Thi s
exhibit identifies a point B on the Pinehurst Estates
property as coterm nous with the Ordinance 83-17 Surf Pines
construction setback Iline, that 1is, west of the deed
restriction line but east of the Ordinance 78-25 Goal 18
Exception Line.

The findings continue:

"The appellants argue that the setback line on the
subdivision would match the Surf Pines Beach

Addition deed Iline and not Point 'B'. The
appel lants argue that it would not be appropriate
to have a building line west of the Surf Pines
Beach Addition deed restriction |ine because it

woul d all ow developnent in an active dune area.
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Page 12

The question before the BCC in resolving this
issue is whether the Surf Pines building line is
the Surf Pines Beach Addition deed restriction
line (a line established by private covenants) or
the Surf Pines construction setback |ine adopted
by Ordi nance 83-17.

"(a) These findings refer to the follow ng
exhibits in the record and to Clatsop County
Or di nances:

"Ordi nance 78-25: Goal 18 exception for the
Surf Pines area (1978).

"x % *x * %

"Ordi nance 83-17: adopting the conbi ned plan
and zone map for the County, including the
200" building line in Surf Pines (1983).

"Ordi nance 92-20: anmendi ng the construction
set back i ne on t he Pi nehur st Est at es
property (Decenmber 1992).

" Sur f Pines Beach Addition ocean front
building line (Clatsop County deed Records,
Book 214, Page 314; record page 141).

"(b) * * % * *

"The Active Dunes Overlay ('ADO) District
eastern line is the construction setback |ine on
t he Pinehurst Estates property (this subdivision).
Ordi nance 92-20 defined the construction setback

line on the Pinehurst Estates property. It is a
straight line connecting two points |abeled as
point A (see exhibit 4) and Point B (see Exhibit
3) on the attached exhibits. Point A south of

Pi nehurst Estates is, according to Ordinance 92-
20, the northern term nus of the building line for
the subdivision known as The Highlands at
Gearhart, which is also the active dune Iline. On
the north side of Pinehurst Estates, Ordinance 92-
20 indicates that point B is the southern term nus
of the Surf Pines Building Line. These two points
are nore precisely described in the following two
findings, and are shown on the attached nmap
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together with the resulting construction setback
i ne across the Pinehurst Estate property.

"k *x * * *

"(d) Surf Pines is a neighborhood imrediately
north of the Pinehurst Estates property. Four
| ots of Pinehurst Estates [are] within Surf Pines.
The Surf Pines neighborhood has a little nore than
two mles of ocean frontage. The Surf Pines
construction setback |ine was established by
Ordi nance 83-17 (Exhibit 2), which adopted the
current conbi ned zoni ng and Conprehensive Plan map
for Clatsop County. On that map is a notation,
which was on the mp when it was adopted,
indicating that the construction setback |ine
t hroughout the Surf Pines area is 200 feet of the
western right of way of Ocean Drive (also known as
Lower Surf Pines Road). The 200" distance is the
Surf Pines construction setback Iine. Or di nance
83-17 created this construction setback line to
provide a wuniform ocean front building line
t hroughout the Surf Pines neighborhood. The
intersection of this line wth the northern
property line of the Pinehurst Estates ocean front
property is point B, shown on the attached map
(Exhibit 2).

"(e) According to the BCC record (page 141), the
appellants represented that a building line
recorded as a deed restriction in 1951 (Cl atsop
County Deed Records, Book 214, page 314) affects
several lots in the Surf Pines Beach Addition
subdi vi si on. Surf Pines Beach Addition is a
subdivision within the Surf Pines neighborhood,
enconpassi ng about 20 acres and less than 2,000
feet of ocean frontage at the south end of the
Surf Pines neighborhood. The BCC finds that this
private deed restriction line IS not t he
construction setback line referred to in O dinance
92- 20 because:

"the deed restriction line is a privately
created line and only affects a small subset
of the Surf Pines area ocean front |ots;

"the private deed restriction line is not the
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sane as the County's construction setback
line created by Ordi nance 83-17;

"nowhere in Ordinance 92-20 is the private
deed restriction nentioned.

"(f) An exception to Statew de Planning Goal 18
was adopted by the county as Ordi nance 78-25. It
created a construction setback line slightly to
the west of the Surf Pines construction setback
i ne. The Goal 18 exception Iline was the
effective construction setback line for about five
years, starting in 1978 when it was adopted, and
ending in 1983, when Ordinance 83-17 adopted the
Surf Pines construction setback line. The Goal 18
exception line established by Ordinance 78-25 is
not the construction setback line referenced in
Ordi nance 92-20, because it was no |longer the
effective construction setback line in 1992, when
Ordi nance 92-20 was adopted. The Goal 18
exception line still exists, but it has not been
the construction setback |line since Odinance 83-
17 adopted a nore restrictive construction setback
l'ine.

"(9) Ordinance 92-20 includes two exhibits,
mar ked 10-A and 10-B. These exhibits are aeria
phot ographs purporting to show a construction
setback |ine across the Pinehurst Estates property
as it connects with the Highlands at Gearhart to
the south and with the Surf Pines nei ghborhood to

the north. Opponents argue that a close
exam nation of exhibit 10-B shows the Surf Pines
nei ghbor hood construction set back line just

touching the western sides of four houses visible
in the exhibit. Opponents al so suggest that the

act ual construction setback |ine across the
Pi nehurst property would line up with these four
houses. This imaginary |line described by
opponents is not the construction setback 1|ine

referenced in Ordi nance 92-20 because:

"Preci se neasurenents are not possible using
exhibit 10B because the scale is marked
" Approx."'.

"The line drawn on exhibit 10-B representing
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the Surf Pines construction setback line is

about 1/16 inch wde. At the scale of
exhibit 10B (1" = sonmewhere between 290 and
350"), a line this broad covers between 18
and 22 feet.

"The building line in Surf Pines is clearly
mar ked on  Exhi bit 10-B as "Surf Pi nes
Buil ding Line (Goal 18 Committed Exception)'.

"G ven t he anmbi guity of exhi bit 10- B, as
contrasted with the clarity of the exhibit's text
| abels, the BCC finds that an imaginary |ine
across the western edges of a few hones in Surf
Pi nes Beach Addition 1is not the construction
setback line referenced in O dinance 92-20.

"(h) The labels on exhibit 10-B of Ordinance 92-
20 do not distinguish between the Surf Pines
construction setback |ine and the Goal 18
exception |ine. As nentioned above, the Surf
Pi nes construction setback |Iine was established by
Ordi nance 83-17. The Goal 18 exception line was
established by Ordinance 78-25. Based on the
Exhibit 10B text labels it is clear that the
intent of Ordinance 92-20 was to connect the
construction setback |ine across the subject
property with the Surf Pines construction setback
line created by Ordinance 83-17. We find that
the construction setback |ine established across
the Pinehurst Estates oceanfront property by
Ordi nance 92-20 was intended to match the Surf
Pines construction setback I|ine established by
Ordi nance 83-17. These two lines neet at the
poi nt | abeled as point B on Exhibits 2 and 3.

"(i) Based on Findings (a)-(h) above, the BCC
finds that the building setback I|ine for the
subdi vision extends from point B on the north
which is the Surf Pines construction setback |ine
adopted by Ordinance 83-17 to point A on the south
adj acent to The Highlands subdivision. The BCC

expressly rejects an argument that a proper
reading of Ordinance 92-20 would require the
setback line to extend from and be aligned wth
the Surf Pines Addition deed restriction line."

Record 53-58.
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Petitioners brought these appeals of the county's

approval .
FI RST ASSI GNMENT OF ERROR ( KEEVER/ GROSHONG - NI CHOLSON)

Petitioners Keever/ G oshong's first assignnment of error
chal l enges the county's decision on two grounds.3 First,
they argue that there is not substantial evidence in the
record to support the location of the Pinehurst Estates
construction setback line as it is described in Exhibits 2,
3, and 4 of the findings. Keever/ Groshong Petition for
Review 12, 20; N cholson Petition for Review 3. Second,
they argue that a proper interpretation of Ordinance 92-20
requires, as a matter of law, that the Pinehurst Estates
construction setbhack line termnate at the Goal 18 exception
line established by Ordinance 78-20, not at a Iline
establ i shed by Ordinance 83-17. Keever/ Groshong Petition
for Review 12. For the reasons we describe below, we agree
with the first argunment and reject the second.

| nt er venor argues t hat t he county has si mply
interpreted Ordinance 92-20, that the interpretation is
subj ect to deference, and that the county properly relied on
a prior enactment in meking its findings. | nt ervenor

asserts that the exhibits 1in the findings represent

3petitioner Nicholson raises a simlar challenge in her first assignnent
of error. She fails to develop other issues in her first assignnment of
error sufficiently for us to address them i ndependently. To the extent her
first assignment of error contends the county's decision nust be remanded
due to procedural errors, that issue is addressed in our analysis of
petitioners Keever/ G oshong's second assi gnment of error.

Page 16
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information that is contained in the record. I nt ervenor
expands on this poi nt in response to petitioners
Keever/ Groshong's second assignnent of error, referring to
several points in the record in support of that proposition.
However, nothing that intervenor points to in the record
establishes that Ordinance 83-17 adopted a different I|ine
than Ordi nance 78-25, nor does the record establish the
relationship of any |line that was adopted by Ordi nance 83-17
to the Ordinance 78-25 building |ine. | ndeed, none of the
record references identified by intervenor even nentions
Ordi nance 83-17. I ntervenor states, "The reference to the
Ordinance 83-17 |line is shown at Rec. 354 and 490."
Response Brief 21. However, Record 354 is an exhibit
submtted by petitioner Nicholson, apparently from the
conprehensi ve plan/zoning map atlas, showing a "building
line" in the Surf Pines area wthout any reference to
Ordi nance 83-17. Record 490 is Exhibit 10B from Ordi nance
92- 20, again show ng t he new construction set back
line/active dune line for the Pinehurst Estates property;
the exhibit does not refer to Ordinance 83-17, but instead
sinply identifies the "Surf Pines Building Line (Goal 18
Comm tted Exception).” I ntervenor has identified no
evidence in the record transmtted by the county that
supports the county's findings concerning the relationship
of a line enacted by Ordinance 83-17 to the Ordi nance 78-25

line on the Surf Pines property, or that otherw se explains

Page 17
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how Ordi nance 83-17 has any part in the interpretation of
Or di nance 92- 20.

Intervenor asks that we take official notice of
Ordi nance 83-17, apparently contending that the ordinance
itself supports the county's findings. I ntervenor has
appended what appears to be a portion of Ordinance 83-17 to
its brief, but fails to identify where in the ordinance
there is any |anguage or map that supports the findings set
forth above. In particular, intervenor identifies no
| anguage in Ordinance 83-17 that specifically refers to the
relationship between the 1978 exception and the 1983
amendnent s. Nor Is there anything identifying the
construction setback line purportedly established by
Ordi nance 83-17, or showing that it is |located 200 feet west

of the Ocean Avenue right-of-way, as asserted in findings

"(a)" and "(d)." I ntervenor was unable to identify any
rel evant | anguage or map in Ordi nance 83-17 when
specifically asked to do so at oral argunent. We therefore

reject the contention that the text of Ordinance 83-17, at
| east as presented to us, provides grounds to affirm the

county's decision.*

4The record transmitted by the county does not appear to include any
portion of Ordinance 83-17. Both petitioner Nicholson and intervenor
append identical portions of Ordinance 83-17 to their respective briefs.
The material subnitted includes a "cover ordinance," wth recitals
including the short title "1983 LCDC In Order to Conply Statement." The
cover ordinance adopts ordinance text and maps as an "Exhibit A"
i ncorporating them by reference. Imediately follow ng the cover ordinance
is an "Index of Exhibit A" which lists the planning documents that are
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W turn to petitioners' argunent that the county's
interpretation of Ordinance 92-20 is wong as a matter of
| aw, and that Ordi nance 92-20 requires that the construction
setback line for the Pinehurst Estates property nust align
with the Goal 18 exception line enacted by Ordinance 78-25.
We find nothing in the text or maps of O dinance 92-20 (at
| east t he portions i ncl uded In t he record) t hat
unanbi guously states that the "Surf Pines Building Line
(Goal 18 Exception Line)" in Exhibit 10B of Ordi nance 92-20
is the Goal 18 exception line enacted by Ordinance 78-25
Nor are we able to say, as a matter of law, that Ordinance
83-17 is irrelevant to the county's interpretation of
Ordi nance 92-20. The Ordinance 83-17 cover ordinance
suggests that there nmay have been anendnents to the county

exceptions docunent for Goal 18 in response to LCDC

adopted and anmended. Mst of the submitted material consists of changes to
the Goal 2 exceptions docunent background reports, but there are also
textual changes to various area plans and other planning docunents that
conprise the conprehensive plan. The material submitted to us appears to
stop part way through the Goal 2 exceptions analysis, and does not appear
to include any Goal 18 analysis. The only references to the Surf Pines
property exceptions we were able to locate in our search of the 300-plus
pages submtted to us concerned Goal 17. The index |lists anendnents to the
Goal 18 Background Report and Countyw de El enment, but these were apparently

not included in the portion of the ordinance submitted to wus. In
particular, there is no statenent that Ordinance 83-17 establishes a new
"construction setback line" for the Surf Pines area or that that line is

either nore restrictive (further east) or less restrictive (further west)
than the Goal 18 exception |ine established by Ordinance 78-25. Per haps
nore inportant for the county's findings, no party has proffered any map
adopted by Ordinance 83-17 that could arguably be the basis for |ocating
the "Surf Pines Building Line (Goal 18 Exception)" identified in Odinance
92-20 at a point 200 feet west of the Ocean Avenue right-of-way. Agai n,
such a map may exi st as an enactment that could be judicially noticed, but
we have not seen it.
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requi renents. The index of Exhibit A also indicates the
adoption of maps that are not included in the mterial
submtted to us. |If the exception area was anended in 1983,
the reference in Ordinance 92-20 may reasonably be, as the
county's findings assert, to that Goal 18 exception and
building line, not to the original, preacknow edgnent Goa
18 exception and building Iine. Based on the text of
Ordi nance 92-20, we cannot conclude either that the county's
deci sion concerning the relation between the O di nance 92-20
line and the Ordinance 83-17 line is wong as a matter of
law, or that the "Surf Pines Building Line (Goal 18
Exception)"” in Exhibit 10B of Ordinance 92-20 refers, as a
matter of law, to the line established by Ordinance 78-25
Accordingly, we decline to reverse the county's deci sion.

Because there is nothing in the record to support the
county's deci si on concer ni ng t he | ocation of t he
construction setback line, and nothing in any enactnent of
which we may take notice that independently supports the
deci sion, this assignnment of error is sustained. On remand,
the county may adopt findings based on Ordi nance 83-17, but
only if the ordinance supports such findings, and only if
the pertinent portions of that ordinance are available for
our review in the event of a subsequent appeal.

Petitioners Keever/ G oshong's first assignnment of error
and petitioner Nicholson's first assignnent of error are

sust ai ned.
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SECOND ASSI GNMENT OF ERROR ( KEEVER/ GROSHONG)

Petitioners Keever/ G oshong argue that, by adopting
findings based on Ordinance 83-17 wi thout providing them an
opportunity to address that ordinance, the county failed to
follow applicable procedures in a mnner that prejudiced
their substantial rights. Petitioners rely both on case |aw
concerning the right to rebut evidence and on the procedural
requi renments of ORS 197. 763.

As intervenor poi nts  out, the cases <cited by
petitioners on the right to rebut evidence concern just that
-- evidence. I ntervenor contends that Ordinance 83-17 is
subject to judicial notice pursuant to Oregon Evi dence Code
202(7), and is therefore not evidence but |aw I nt ervenor
also contends that, if Ordinance 83-17 is evidence
petitioners waived the issue of procedural error concerning
the county's consideration of Ordinance 83-17 when they
"rejected an opportunity to rebut the evidence." Response
Brief 20.

Based on the colloquy between the board chair and
county counsel transcribed in the petition for review, we
conclude that petitioners did not have an opportunity to
address or rebut the applicability of Ordinance 83-17, and
t hat under the circunmstances petitioners did not waive their
right to address Ordinance 83-17. If Ordinance 83-17 is
whol |y extrinsic to the "applicable criteria” required to be

identified in the heari ng notice pur suant to ORS
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1 197.763(3)(b), then it constitutes "evidence" as defined by
2 ORS 197.763(9)(b), as a docunent offered to denonstrate
3 conpliance with Ordinance 92-20.° If, on the other hand,
4 Ordinance 83-17 is an applicable criterion or standard

5 determning the location of the construction setback |ine
6 established by 92-20, ORS 197.763(3)(b) requires that it

7 identified in the hearing notice with greater specificity
8 than "Ordinance 92-20 and all ot her adopted County
9 Odinances.” Record 120. See ONRC v. City of Oregon City,
10 29 OR LUBA 90, 97-98 (1995) (failure to list criteria
11 initial hearing notice not cured by subsequent appeal
12 hearing notice that lists generically chapters of code that
13 apply to nunerous application types). In either case,
14 because the effect of the <colloquy was to termnate
15 discussion of Ordinance 83-17, the county could not then
16 rely on the ordinance in its findings w thout commtting

SORS 197.763(3)(b) requires that the notice of hearing shall

"List the applicable criteria from the ordinance and the plan
that apply to the application at issue."

ORS 197.763(9) provides:
"For purposes of this section,

"(a) 'Argunent' neans assertions and analysis regarding
the satisfaction or violation of |l|egal standards or
policy believed relevant by the proponent to a decision.
"Argunent' does not include facts.

"(b) 'Evidence neans facts, docunents, data or other
i nformati on offered to denobnstrate conpliance or
nonconpliance wth the standards believed by the
proponent to be relevant to the decision."
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procedural error. Under the circunstances, that error
prejudi ced petitioners' substantial right to prepare and
present their case. Ordinance 83-17 is so central to the
county's decision, and its applicability and neaning so
unclear to us on appeal, that we cannot say the error was
har m ess.

Petitioners Keever/Groshong's second assignnment of
error is sustained.

SECOND ASSI GNVENT OF ERROR ( NI CHOLSON)

Petitioner Nicholson's second assignnment of error is
that the 26-foot building height limt on lots 1-22 "is
contrary to the county's conprehensive Goals, plans and
policies enacted and adopted after approval by the LCDC. "
Ni chol son Petition for Review 6. Petitioner Nichol son
contends that the county erred in not limting building
hei ght on lots 1-22 to 18 feet. Her argunents are difficult
to make out, in part because her petition for review often
simply refers to record exhibits in which she made an
ar gument bel ow, wi t hout any further di scussi on or
explication of the argunment in the petition for review
itself. However, she does identify "Section S3.150 and
Section 3.220" in the text of her petition for review, and
attaches copies of Land and Water Devel opment/Use Ordi nance
(LMDUO) 3.220 and LWUO 3.150 as exhibits. Ni chol son
Petition for Review 7.

LWOUO 3.220 is the title section for the provisions
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governing the RA-5 zone where lots 1-22 are |ocated. LWDUO
3.224, on the sanme page of the LWDUO, |ists devel opnent and
use permtted in the RA-5 zone; subsection 11 of that
section is "Cluster devel opnents subject to the provisions
of Section S3.150." Petitioner's argunent apparently
confuses section 3.150 of the LWWUO  which concerns
devel opnent standards (including a height limt of 18 feet)
in the Coastal Residential zone, with section S3.150 of the
St andards Docunent portion of the LWUO which concerns
standards for cluster devel opnents. The "S" prefix
identifies provisions of the Standards Docunent in the
county's ordi nance and fi ndings. W find no error in the
county's failure to apply the 18-foot height Iimt of LWDUO
3.150, a standard from a zone that has no relevance to this
application.

Wth respect to other conprehensive plan provisions
identified in petitioner N cholson's petition for review,
t he county adopted specific findings explaining that height
limtations are inplenented by the devel opnent standards of
the zone, and that the scenic areas plan policy 1is
i npl enented by the application of base zones other than RA-
5. Record 26. Petitioner Nicholson does not dispute the
county's finding that the subject property is outside the
Clatsop Plains Community Plan scenic area. Record 23. She
does not explain why height limtations other than those of

the RA-5 zone should apply or otherw se denonstrate why the
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county's interpretation of its plan and | and use regul ations
should not be affirmed pursuant to ORS 197.829. We are
required to affirm the county's interpretation of its
conprehensive plan and |and use regulations unless it is

clearly wrong. ORS 197.829; (Gage v. City of Portland, 319

Or 308, 316, 877 P2d 1187 (1994); Clark v. Jackson County,

313 Or 508, 514, 836 P2d 710 (1992).

Petitioner Nicholson's remaining argunents under this
assignnent of error are unrelated to specific plan policies
or applicable provisions of the LWDUO, and thus exceed the
scope of the assignnment of error; noreover, they are not
presented with sufficient clarity to allow our review OAR

661-10-030(2)(d); Richards v. Marion County, 22 Or LUBA 613,

614 (1992). To the extent that petitioner Nicholson alleges
procedural error in conjunction with this assignnent, she
does not establish prejudice to her substantial rights. ORS
197.835(9) (a) (B).

Petitioner Ni cholson's second assignnent of error is
deni ed.

THI RD ASSI GNMENT OF ERROR ( NI CHOLSON)

Petitioner Ni cholson contends the county inproperly
interpreted applicable aw in determ ning that a requirenent
for enmergency vehicle access from a private road in the
adjoining Surf Pines Addition subdivision does not violate
LWOUO S6. 160. That provision states in relevant part,

"Under no circunstances shall a private road serve other
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roads or areas."

The county adopted findings, based on the definition of
"private road" in the LMDUO, interpreting the prohibition in
LWDUO S6.160 to apply only if there is "daily and routine
access to a lot." The county concluded that energency
vehicle access does not constitute a "private road" under
its interpretation. Petitioner establishes no basis under
ORS 197.829 for us to reject that interpretation.

Petitioner also appears to challenge approval of a
curve radius variance. That approval was set forth in a
separate decision that was not appealed to this board.
Record 78-79.

Petitioner N cholson's third assignnment of error is
deni ed.

FOURTH ASSI GNMENT OF ERROR ( NI CHOLSON)

Petitioner Nicholson contends that the decision does
not denonstrate conpliance with LWDUO 5.226(22)(b), which
requires docunentation addressing "[a]ln acceptable and
approved nethod of water supply.” The county found that
this standard was satisfied by evidence that the RA-5 area
will be served by the City of Warrenton, and that the CBR
area (which is within the Surf Pines Addition subdivision)
will be served by the Surf Pines Witer Association
Petitioner Nicholson argues that "method of water supply"
means evidence that a delivery system is available or in

pl ace, and that there is no evidence that such a systemis
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in place for delivery fromthe City of Warrenton. Nichol son
Petition for Review 11.

There is substantial evidence to support the county's
finding that the RA-5 area wll be served by the City of
War r ent on. The city manager submtted a letter stating "I
am not aware of any reason the City of Warrenton woul d not
be able to service your developnent from our water main
situated along the fornmer SP&S railroad right of way."
Record 510. That evidence of the nethod of water supply is
adequate to denonstrate conpliance with LWDUO 5. 226(22) (b).

Petitioner Ni cholson's fourth assignnent of error is
deni ed.

The county's decision is remanded.
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