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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
STEVE DOOB,
Petitioner,
VS.
LUBA No. 96-090

JOSEPHI NE COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
MYRNA RAFALOVI CH,
| nt ervenor - Respondent . )

Appeal from Josephi ne County.

Steve Doob, Merlin, filed the petition for review and
argued on his own behal f.

No appearance by respondent.

Ben Freudenberg, Grants Pass, filed the response brief
and argued on behalf of intervenor-respondent.

GQUSTAFSON, Referee; HANNA, Chief Referee; LIVINGSTON,
Referee, participated in the decision.

REMANDED 02/ 05/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the county's approval of a zone map
amendment .
MOTI ON TO | NTERVENE

Myrna Raf al ovi ch, the applicant bel ow, noves to
intervene on the side of the respondent. There is no
opposition, and the nmotion is allowed.
FACTS

The subject property is 13.17 acres. It is designated

Resi dential on the county conprehensive plan map, and Rura

Residential - 5 Acre Mnimum (RR-5) on the zoning map. Rec.
57. The application seeks approval of a zone change from
RR-5 to Rural Residential - 1 Acre Mnimum (RR-1).1 The

zoni ng designations of surrounding property are RR-5 to the
south and west; RR-1 to the east; and Tourist Commercial and
Rural Commercial Center to the north. The subject property
and surrounding area are part of or adjacent to the
uni ncor porated settlement of Merlin; the staff report states
that "[t]he developnent is a contiguous extension of the
town of Merlin." Record 57-58. O the 68 lots within 1000
feet of the subject property, 56 are less than 2 acres in

size. Many of the lots to the east are less than 1 acre, in

1The application does not seek a conprehensive plan amendment, and
petitioner concedes that the <criteria concerning conprehensive plan
anmendnents cited in his brief are inapplicable.
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subdi visions platted prior to zoning. There is testinony
that there is no public sewer or public water in the area of
t he subject property. However, no party identifies specific
evidence or findings concerning the availability of such
services in the Merlin area generally.
FI RST ASSI GNMENT OF ERROR

Petitioner contends that "the county inproperly
concluded that there was an adequate potable water supply on
the land." Petitioner identifies Conprehensive Plan Goal
11, Policy 6(a) and Rural Land Devel opnment Code ("RLDC")
47.030(B)(3) as criteria that require a show ng of adequate

potable water.2 Petitioner's argunent challenges both the

2Conprehensive Plan Goal 11, Policy 6 states in relevant part:

“In order to obtain a change of zone, it will be necessary to
denonstrate conpliance with applicable Statew de Pl anning Goal s
and conformance wth the texts of the Josephine County
Conprehensive Plan, Zoning Odinance, and other inplenmenting
ordi nances. At a m ninmum such changes shoul d denonstrate:

"a. Physical capability of the land to support permtted uses:
e.g. adequate water supply, septic suitability, soi
quality, and adequate access.

"x % % * %

"c. Availability of adequate public facilities and services to
support the projected intensity of use.

"% * * * *xn
RLDC 47.030(B) states in relevant part:

"A request for a change of Zone designation shall be reviewed
against the following criteria:

"x % % * %
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adequacy of the findings and their evidentiary support.

OGther than a general finding that "the proposa
conplies with the Josephi ne County Goal s #3, #4, #6, #10 and
#11, plus the Rural Land Devel opnent Code Articles #47 and
#48," the county's only finding on the issue of adequate
pot abl e water states "[t]he area is served with electric and
t el ephone, and has adequate water." Record 21. The record
contains no evidence <concerning wells on the subject
property. The average yield for the 23 wells in the
quarter-section area surrounding the subject property is
more than 20 gallons per mnute, with yields ranging from

six to 90 gallons per mnute. The applicant testified that

"3. Denonstrate the carrying capacity of the land to support
the uses permitted in the proposed Zone (as defined in
Section 11.030(64), adequate access as defined in section
11. 030(9) and any ot her physi cal characteristics
deternmi ned applicable in the pre-application conference);

"4, The property effected [sic] by the proposed change of Zone
will have available adequate public facilities and
services to support the projected intensity of uses in
the proposed Zone.

"x % *x * %"

RLDC 11.030(64) provides the follow ng definition:

" CARRYI NG CAPACI TY. The ability of land to support proposed
devel opnent as deternmined by an evaluation of suitability for
sewage disposal, the adequacy of the donestic groundwater
supply (quantity and quality), the presence of adequate off-
site roads, the suitability of soil and terrain to support on-
site roads; the presence or absence of flood, fire or erosion
hazards, and the applicability of other special Iand use
concerns (e.g., watershed protection, protection of wldlife
and fishery habitat, the presence of scenic easenents, airport
flight paths, the availability of energency services, etc.)."
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a well on an adjoining parcel produced 28 gall ons per mnute
of "good quality" water. Record 40.

Findings nust (1) identify the relevant approva
standards, (2) set out the facts which are believed and
relied upon, and (3) explain how those facts lead to the
deci sion on conpliance with the approval standards. Hei l er

v. Josephine County, 23 O LUBA 551, 556 (1992). See also

Sunnysi de Nei ghborhood v. Clackamas Co. Comm, 280 Or 3, 20-

21, 569 P2d 1063 (1977); Vizina v. Douglas County, 17 O

LUBA 829, 835 (1989). Additionally, findings nust address
and respond to specific issues, raised in the proceedings
below, that are relevant to conpliance wth applicable

approval standards. Hillcrest Vineyard v. Bd. of Comm

Dougl as Co., 45 Or App 285, 293, 608 P2d 201 (1980); Norvel

v. Portland Area LGBC, 43 O App 849, 853, 604 P2d 896

(1979); Skrepetos v. Jackson County, 29 O LUBA 193, 208

(1995); MKenzie v. Miltnomah County, 27 Or LUBA 523, 544-45

(1994).
In Doob v. Josephine County, 31 O LUBA __ (LUBA No.

95-229, June 14, 1996), decided after the county made its
decision in this case, we considered a simlar challenge to
a zone change and conprehensive plan anmendnent involving the
sanme criteria. In that case, the county's decision did not
explicitly interpret the cited plan and code provisions as
applying to the area surrounding the proposed zone change

rather than to the land that is the subject of the zone
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change. Nor did it explain why a conclusion concerning "the
physi cal capability of the land" or "the carrying capacity
of the Iland" could be based solely on evidence from

surroundi ng properties. W concl uded:

"W t hout a specific I nterpretation t hat
establ i shes otherwi se, or a denonstration that the
conditions on surrounding |ands can be relied upon
to determ ne the water quality and quantity on the

subj ect parcel, the county cannot rely on the
water quality and quantity of other parcels to
satisfy these criteria." 1d., Slip op 6.

The county's decision in this case suffers from a
simlar deficiency. The <county did not interpret its
conprehensive plan and RLDC to require only a show ng of
adequate water in the area surroundi ng the zone change, and
we decline to nmake such an interpretation for it. In the
absence of such an interpretation, the conclusory statenent
that "the area * * * has adequate water"” fails to explain
how facts about surrounding properties "[d]enponstrate the
carrying capacity of the land to support the uses permtted
in the proposed Zone." The county's findings must identify
the uses pernmtted by the proposed zoning, and if the only
evidence of water supply is from surrounding properties,
must explain how that evidence |eads to the conclusion that
there is an adequate water supply to support those uses.

Because the county's findings are inadequate, no
pur pose woul d be served by addressing petitioner's chall enge
to their evidentiary support.

The first assignment of error is sustained.

Page 6



© 00 N oo 0o b~ w Nk

S e e
A W N P O

15
16
17
18
19
20
21
22
23
24
25

26

27
28
29
30
31
32

33

SECOND ASSI GNMENT OF ERROR

Petitioner contends that the county's finding that
adequate |aw enforcenent services are available is not
supported by substantial evidence. Conpr ehensi ve plan Goa
11, Policy 6(c) and RLDC 47.030(B)(4) require a show ng that
the property affected by the zone change will have avail able
"adequate public facilities and services to support the
projected intensity of use.”

Petitioner points to a letter fromthe Josephi ne County
sheriff dated July 5, 1995, which was submtted by
petitioner at the board of county conm ssioners neeting on
February 14, 1996. The letter is addressed "To Whom It My
Concern," and does not refer to the subject property or

application. It states in part:

"At our current staffing level, we have only the
ability to respond to and handle life threatening
cal |l s. These calls include only those instances
when there is an immediate life threateni ng danger
to citizens, or there exists a disaster or an

i medi ate threat to public order. Qur staffing
levels do not allow us to do general patrol
traffic enf or cenent, burgl ari es, t hefts, or

enforcement of public order and peace (except in
those situations where there is an imediate
threat of loss of life).

"% * * * %

"The Sheriff and the Sheriff's Office have the
know edge, desire, and ability to provide adequate

| aw enforcenment for this community. The current
funding level for the Sheriff's Ofice nmakes it
i npossible to provide this service." Record 50-
50A.

The relevant county finding does not specifically
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address the sheriff's letter, but states:

"The level of sheriff protection is in agreenment
with the voting public and as prevalent in the
rest of the county." Record 21.

As a review body, we are authorized to reverse or
remand the challenged decision if it is "not supported by
substanti al evi dence in t he whol e record. "
ORS 197.835(7)(a) (0. Substantial evidence is evidence a
reasonable person would rely on in reaching a decision.

City of Portland v. Bureau of Labor and Ind., 298 O 104,

119, 690 P2d 475 (1984); Bay v. State Board of Education,

233 Or 601, 605, 378 P2d 558 (1963); Carsey v. Deschutes

County, 21 O LUBA 118, aff'd 108 Or App 339 (1991). In
reviewi ng the evidence, however, we may not substitute our
judgnment for that of the |ocal decision maker. Rat her, we
must consider and weigh all the evidence in the record to
whi ch we are directed, and determ ne whether, based on that
evi dence, the | ocal decision nmaker's conclusion is supported

by substantial evidence. Younger v. City of Portland, 305

O 346, 358-60, 752 P2d 262 (1988); 1000 Friends of Oregon

v. Marion County, 116 Or App 584, 588, 842 P2d 441 (1992).

If there is substantial evidence in the whole record to
support the ~city's decision, LUBA wll defer to it,
notw t hst andi ng that reasonabl e people could draw different

conclusions from the evidence. Adler v. City of Portl and,

25 Or LUBA 546, 554 (1993).

There is unrebutted evidence that the subject property
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is served by the sheriff's office, and that the property
"woul d have the same anmount of |aw enforcenment services as
anyone else in the County." Record 40. That is substanti al
evidence that law enforcenent service is adequate for
pur poses of Goal 11, Policy 6(c) and RLDC 47.030(B)(4). The
letter from the sheriff, which appears to be a general
statenment of funding needs, does not so undermne the
evi dence on which the county relied as to conpel a contrary

concl usi on. See Doob v. Josephine County, 31 O LUBA

(LUBA No. 95-225, June 14, 1996), slip op 7.3

Thi s assignnment of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioner states: "The county inproperly approved one
acre mninmum rural residential zoning on the subject
property wthout adequate consideration of Goal 14. "4

Petitioner cites 1000 Friends of Oregon v. LCDC (Curry Co.),

301 Or 447, 724 P2d 268 (1986) ("Curry County") and DLCD v.

Klamath County, 16 Or LUBA 23 (1987), contending that one-

acre mnimum |l ot size zoning "is just the sort of small | ot
zoning which LUBA in its 1987 ruling said had to conply with

or be excepted from Goal 14." Petition for Review 10.

3In the cited case, the same letter was subnmitted by the petitioner, but
the county nade a detailed finding characterizing the sheriff's letter as
wi t hout probative val ue. No party in this case explains why a sinlar
finding was not adopted here.

4Goal 14 is "[t]o provide for an orderly and efficient transition from
rural to urban | and use."
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We first address why the statew de goals are applicable
to this zone change. The county's decision anends the
zoni ng ordinance rather than the conprehensive plan. The
statewide goals do not independently apply to a zoning
ordi nance anendnment if the conprehensive plan contains
specific policies or other provisions which provide the
basi s for t he zoni ng or di nance amendnent . ORS

197.835(7)(b); Opus Devel opnent Corp. v. City of Eugene, 28

O LUBA 670, 677 (1995). As we have addressed in the
precedi ng assignnents of error, there are specific
conprehensi ve plan policies for such zone changes. However,
conprehensive plan Goal 11, Policy 6, which is quoted at
greater length in footnote 1, requires that an applicant
"denmonstrate conpliance with applicable Statew de Pl anning
Goal s. " Thus the plan itself requires a determ nation
whet her Goal 14 is applicable.

| ntervenor contends that, because the property is
al ready designated residential by the plan and the zoning
code, the decision does not "convert" the land at all. 1In a

related vein, intervenor contends that DLCD v. Kl amat h

County, should be distinguished because it involved a change
from a forestry zone to a residential zone, and thus
"clearly involved a conversion of 'resource land" which is
not the case here." Response Brief 5.

The subject property is designated "Residential" on the
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conprehensive plan map.> The conprehensive plan policy
descri bi ng t he Resi dent i al desi gnati on IS part of
conprehensive plan Goal 10, Policy 1, and states in
pertinent part:

"1l. The Conprehensive Plan Map shall be used as a
guide and shall show the land use in Josephine
County. The general |and use categories and their
i npl ementing zones are as foll ows:

"k X * * *

"E. Resi denti al (R) The areas that are
commtted to resi denti al use or are
determined to be non-resource | ands. Rur al
Residential will include those areas that are

committed to non-resource uses, or determ ned
to be non-resource in capability; and used
primarily for residential devel opnent. The
rural character of these areas shall be
preserved by appropriate |ot sizes to insure
t hat uses do not exceed the physical
capability of the land and services shall be
provided to the extent necessary to maintain
arural lifestyle."

The conprehensive plan does not distinguish anong

vari ous densities of "residential,"” but the zoning ordi nance

provides for three rural resi denti al zones: Rur al
Residential - 1 Acre Mninmum Rural Residential - 2.5 Acre
M ninmum and Rural Residential - 5 Acre M ninum RLDC
60. 020. Except for lot size and width requirenents, all

three zones are regulated by the sane standards,

5Because the conprehensive plan provides that all land within the urban
growt h boundary is to be designated "UGB," we understand the "residential"
pl an designation to apply only to rural I ands.
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collectively set forth in RLDC Article 61, "Rur al
Resi dential Zone." RLDC 61.010 states the purpose of the

Rural Resi dential Zone:

"The purpose of this Zone is to preserve the rural
character of Josephine County while providing
areas for rural residential I|iving. This Zone
provides a classification for | ands al ready
commtted to residential devel opnent, or for |ands
which have been excepted from the Statew de
Pl anning Goals on Agriculture and Forest Lands.
Densities established by this Zone for devel oping
areas are intended to ensure that devel opnent does
not exceed the carrying capacity of the land to

support sewage di sposal syst emns, consunptive
gr oundwat er wi t hdr awal , and envi ronnent a
quality."

Assum ng that the conprehensive plan, zoning code and
zoni ng map were acknow edged t hrough the LCDC acknow edgnent
process and that any subsequent anmendnents are deened
acknow edged, the status of the county's schene is that
rural residential areas that presently allow one-acre |ots
are acknow edged as in conpliance with Goal 14, and that any
rural residential area that has 2.5 or 5 acre m ni num zoni ng
must denonstrate conpliance wth "applicable statew de
Goal s" before it can be rezoned for 1 acre mninum | ot
Si zes.

Because the acknow edged plan does not establish that
this zone change conplies with Goal 14, the county nust
determ ne whether the change allows an urban use, and thus
whet her Goal 14 is applicable. As the Supreme Court said in

the context of plan acknow edgnent by the Land Conservation
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and Devel opnent Conmm ssion ("LCDC")

"In practice, once an objector has charged that a
decision affecting 'rural |and" outside an urban
growt h boundary is prohibited by Goal 14, a | ocal
governnment may do any one of three things: (1)
make a record based on which LCDC enters a finding
t hat the decision does not offend the Goal
because it does not in fact convert ‘rural |[|and
to 'urban wuses'; (2) conply with Goal 14 by
obtaining acknow edgnent of an urban growth
boundary, based upon considering of the factors
specified in the goal; or (3) justify an exception
to the goal"™ Curry County, 301 Or at 477.

Whet her the decision allows an "urban use,"” and thus
requires an exception to Goal 14, is a question of state

|aw. See Leathers v Marion County, 144 Or App 123, 130

P2d _ (1996), holding generally that "questions pertaining
to the need for or sufficiency of statew de goal exceptions

are governed by applicable provisions of state law. "6 Curry

6ln Leathers, the issue was whether approval of a conditional use
pursuant to an acknowl edged zoning ordinance allowed urban uses not
authorized by a previous Goal 14 "Reasons" exception. After stating its
general holding, the court went on

"However, petitioner's argunent appears inplicitly to posit
that it is a question of local |aw whether the county's
deci sion does change the types and intensities of uses and
thereby inplicates the state requirenent t hat revi sed
exceptions be taken. We disagree with that inplicit point.
The nature of the uses is integral to --- if not part of the
same question as --- whether the exceptions are required. As
such, it is a component of that question of state law"
Leathers v. Marion County, 144 Or App at 130-131

The specific holding in Leathers involved changes in the types or
intensities of wuses within an exception area approved as a "Reasons"
exception, for which a revised exception is required by OAR 660-04-018(b).
However, we perceive no grounds for concluding that the general holding is
not applicable to changes in intensity or use in an exception area approved
as a "physically devel oped" or "irrevocably comritted" exception, which we
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County provides the framework for addressing that question.

Anong ot her I ssues, the court identified the state
admnistrative rule listing criteria to be addressed in
deciding that |and is commtted to urban |evels of

devel opnent for purposes of establishing wurban growth
boundaries for new cities, including size and extent of
commercial and industrial uses; l|location, nunber and density
of residential dwellings; |l|ocation of wurban |evels of
facilities and services, including at |east public water and
sewer facilities; and parcel size and ownership patterns.
However, the court enphasi zed that "these «criteria
t hemsel ves do not say at what 'size,' 'extent,' 'nunber,’
"density' or 'ownership pattern' the |line between urban and

non-urban is to be found."” Curry County , 301 Or at 504.

The county's decision responds to petitioner's argunent
concerning the applicability of Goal 14 with findings that
endorse the acknowl edged Rural -Residential-1 Acre zone and
recognize the 1.5 acre size limtation. The inport of the
findings is that the change does not allow urban uses, and
thus that Goal 14 is not applicable. The relevant findings

st at e:

" K. The Board endorses the Rural-Residential-1
Acre, acknow edging that the applicant agreed to a

understand the subject property to be. As our discussion of Curry County
reflects, the issues relevant to Goal 14 are site-specific, and exceptions
generally do not establish planning or zoning policy of genera
applicability. ORS 197.732(8).
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deed restriction to have a maxi num of eight |ots,
set to a mninmumof 1.5 acres.

"L. Arural density is further confirned with the
exhi bits. Wthin one quarter of a mle there are
approximately 80 acres of residential |and (not
i ncluding the non-conformng Merlin Tracts) for 26
parcels. An urban density would yield 160 or nore
parcels.” Record 21.

As petitioner points out, the decision does not inpose
a condition concerning mnimm lot size, but sinply limts
the total nunber of lots on the subject property to eight.
Applicant's counsel specifically rejected a proposal for 1.5
acre minimum |l ot size. The result may well be seven 1-acre
lots, with the bal ance devoted to an eighth ot and right of

way dedi cati ons. See, e.g., DLCD v. Douglas County, 17 O

LUBA 466, 473 (1987) (conprehensive plan and zone change
from EFU to Rural Residential - 5 Acre nust explain why
proposed density of 12-13 lots on 79 acres is not an urban
use; overall density may not be a factor if planned unit
devel opnent permts clustering of dwellings). Mor eover, we
are aware of no case suggesting that 1.5 acre lots are
i nherently rural rather than urban. To the contrary, the

cases cited in Curry County footnotes 19 and 21 and in our

subsequent cases suggest that lots of one to two acres are
at | east suspect, even where urban levels of public water

and sewer service are not avail able. See Curry County, 301

O at 506; DLCD v. Douglas County, 17 Or LUBA at 473 (use of

an on-site sewage disposal systemis not dispositive). The

al l owabl e ot size discussed in Finding (K) is therefore an
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insufficient basis in itself for determning that the
deci sion would not allow an urban use.

Finding (L) discusses the rural nature of the density
of the area, but fails to explain why the Merlin Tracts were
excluded from the characterization of the density of the
area. The conflicting evidence in the record is that there
are many lots of 1 acre or less in the imediate vicinity,
and that this developnment is "a contiguous extension of the
town of Merlin." Record 58. The fact that there are also
sone larger parcels in the vicinity does not denonstrate
that this decision does not allow an urban use.

The decision's sunmary of relevant testinony includes
the following statement, which is not specifically adopted
as a finding:

"Evi dence was presented that the lot size of 1.5

acres is rural in both character, in density,
served with rural facilities including private
well, private septic, and rural standard roads....
The change to RR-1 with 1.5 acre parcels wll not
create an urban use. Wth no sewer and public
water, it is not possible to create new urban
sized parcels." Record 18.

| ntervenor contends that this evidence provides a basis
for finding that the resulting uses will be rural. As we
not ed above, the availability of public sewer and water is a
strong indicator of wurban levels of developnent, and is
necessary for establishnent of a new city. However, it is
not determ native. The Suprenme Court stated in Curry

County, after discussing the various ways the county's plan
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regul ates and allows the provision of public water and sewer

to rural areas:

"We do not hold that a plan's Goal 11 restrictions
on extension of services can never serve as an
adequate assurance that developnent on ‘'rural

land" will not becone 'urban uses.' For exanple
a county could, in its plan, strictly prohibit
provi sion of particular services to certain areas
and types of ‘'rural land'; it could also explain
in its exceptions docunents why the uses proposed
would not require ‘'urban' levels of services.
This county's plan does neither." Curry County,

301 Or at 511.

The evidence identified by intervenor, and the
conprehensive plan provisions identified in the record, do
not establish that public water and sewer are prohibited in
t he area. They denonstrate at npost that at the proposed
density such services not needed. The county's position nmay
be that the conprehensive plan limtations on |ot size that
assure the physical capacity or carrying capacity of the
| and to support proposed uses are sufficient to assure that
the proposed uses will not require public water and sewer
and therefore conply with the quoted exanple from Curry
Count y. If that is the county's position, it nust be
expressed in findings explaining the |ocation of urban
services and why plan provisions prohibit the extension of
such services. The county has expressed no such explanation
her e.

Thi s assignment of error is sustained.

The county's decision is remanded.
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