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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

STEVE DQOOB,
Petitioner,
VS.

JOSEPHI NE COUNTY, LUBA No. 96-115

N N N N N N N N N N N N N N N

Respondent, FI NAL OPI NI ON
AND ORDER
and
DORI S Bl CKHAM BETTY L.
M CHALSKI and JEAN D. FRERS,
| nt ervenor s- Respondent. )

Appeal from Josephi ne County.

Steve Doob, Merlin, filed the petition for review and
argued on his own behal f.

No appearance by respondent.

Duane Wn Schultz, Gants Pass, filed the response
brief and argued on behalf of intervenors-respondent.

GUSTAFSON, Referee; HANNA, Chief Referee; LIVINGSTON
Referee, participated in the decision.

REMANDED 02/ 05/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the county's approval of a zone
change.
MOTI ON TO | NTERVENE

Doris Bickham Betty L. Mchalski and Jean D. Frers,
the applicants below, nmove to intervene on the side of
respondent. There is no opposition to the motion, and it is
al | owed.
FACTS

The subj ect property is 13.98 acres designated
"Residential" on the county conprehensive plan map and zoned
Rural Residential - 5 acre (RR-5) on the county zoning map.1
There is Rural Residential - 1 Acre zoning, wth fully
developed 1 to 2 acre lots, to the north. To the inmmediate
west is a 9.8 acre parcel zoned RR-5 and to the west of
that is the Stonebrook residential subdivision and other
small lots of 1 to 2 acres, zoned RR-1. There is a street
stub within the Stonebrook subdivision to allow future
street connection to the east from the Stonebrook
devel opnent . To the immedi ate east is a parcel zoned RR5

on which is |located a church. To the east and north of the

1Because the conprehensive plan provides that all land within the urban
growt h boundary is to be designated "UGB," we understand the "Residential"
pl an designation to apply only to rural I ands.
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church property is rural-tourist and rural -comrerci al
zoning, and to the east and southeast of the church property
is nore RR-1 zoning.
FI RST ASSI GNVENT OF ERROR

Petitioner contends there is not substantial evidence
in the record to support the county's decision that there is
adequate water for the uses proposed on the |I|and

Petitioner cites conprehensive plan Goal 11, Policy 6.a and

© 00 N oo o A~ O w N P

Rural Land Devel opnent Code ("RLCD') 47.030 B (3).2

2Conprehensive Plan Goal 11, Policy 6 states in relevant part:

“In order to obtain a change of zone, it will be necessary to

denonstrate conpliance with applicable Statew de Pl anning Goal s

and conformance with the texts of the Josephine County

Conprehensive Plan, Zoning Odinance, and other inplenmenting

ordi nances. At a mninmum such changes shoul d denonstrate:

"a. Physical capability of the land to support pernitted uses:
e.g. adequate water supply, septic suitability, soi
quality, and adequate access.

"x % % * %

c. Availability of adequate public facilities and services to
support the projected intensity of use.

"x % *x * %"

RLDC 47.030(B) states in relevant part:

"A request for a change of Zone designation shall be reviewed
against the following criteria:

"x % % * %

"3. Denonstrate the carrying capacity of the land to support
the uses permitted in the proposed Zone (as defined in
Section 11.030(64), adequate access as defined in section
11. 030(9) and any ot her physi cal characteristics
deternmi ned applicable in the pre-application conference);

Page 3



© 00 ~N oo o b~ w NP

10
11
12
13
14
15

The property has two wells, one of which was drilled

before well |ogs were required. The other well was drilled
in 1965, and its well log reflects a yield of 12 gall ons per
m nute (GPM. The county staff's well log data for the

section in which the subject property is located indicate
135 wells with an average yield of 17.35 GPM staff data
indicate an average of 21.78 GPM in the quarter-section
where the property is | ocated. The staff report indicates
that the Water Master has no evidence of problem water
quality on this property, and states that the groundwater

i nf ormati on is adequate to denpbnstrate at I|east the
potential for the mninmum of 5 GPM generally required for
donmestic water by lending institutions.” Record 59.

The cited evidence establishes the capacity of the |and

that is the subject of the application to support the

"4, The property [affected] by the proposed change of Zone
will have available adequate public facilities and
services to support the projected intensity of uses in
the proposed Zone.

"x % *x * %"

RLDC 11.030(64) provides the follow ng definition:

" CARRYI NG CAPACI TY. The ability of land to support proposed
devel opnent as deternmined by an evaluation of suitability for
sewage disposal, the adequacy of the donestic groundwater
supply (quantity and quality), the presence of adequate off-
site roads, the suitability of soil and terrain to support on-
site roads; the presence or absence of flood, fire or erosion
hazards, and the applicability of other special Iand use
concerns (e.g., watershed protection, protection of wldlife
and fishery habitat, the presence of scenic easenents, airport
flight paths, the availability of energency services, etc.)."
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perm tted uses. However, petitioner contends that the zone
change will allow up to 12 dwellings on the property, and
that the county cannot determne that the l|and has the
capacity to support water for 12 dwellings unless there are
12 wells drilled and producing on the property. We
di sagr ee. The county could reasonably conclude, from the
evidence of a producing well on the property and the wel
| ogs of the nunmerous other wells in the vicinity, that the
| and has an adequate groundwater supply for 12 dwellings,
particularly when petitioner has identified no contrary
evidence in the record. The county's standard requires no
nor e.

Thi s assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

The petition for review asserts that the county board
of conm ssioners violated statewide Goal 1 by failing to
consider the recommendation of its planning comm ssion. The
gravamen of the assignnment is that the planning comm ssion
mnutes do not clearly reflect whether the planning
conmm ssi on recomended approval or denial, and there is no
evi dence of discussion of the planning conm ssion action by
t he board of conm ssioners.

Petitioner does not establish any prejudice to his
substantial rights or identify any violation of the county's
acknow edged <citizen participation program Mor eover

petitioner conceded at oral argunment that this issue was not
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raised before the |ocal hearings body. We wll not
consider it further here. ORS 197.835(3).

Thi s assignnent of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioner contends there is not substantial evidence
to support the county's finding that there is adequate |aw
enforcement service, a requirenent of conprehensive plan
Goal 11, Policy 6 and of RLDC 47.030 (B) (4). The
application and staff report indicate that the area is
served by the Josephine County Sheriff, and that the Merlin
sheriff's substation is located less than a mle away.
Petitioner's argunent is based on a letter from the
Josephine County sheriff, dated July 5, 1995, and addressed
"To Whom It May Concern,"” which states in part:

"The Sheriff and the Sheriff's office have the
know edge, desire, and ability to provide adequate

| aw enforcenent for this community. The current
funding level for the Sheriff's Ofice makes it
i npossible to provide this service.” Record 47.

The county adopted detail ed findings explaining why the
sheriff's letter did not denonstrate a | ack of adequate |aw
enf orcenent services. After determning that the letter was
not directed to the particular application but was rather
general in nature and witten in the context of a pending
levy vote to restore funding, the board of conm ssioners
adopted the following interpretation of the word "adequate"

in the relevant plan provision:

"The criteria regarding adequacy nust relate to
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the specific circunstances of the request and not
to general circunstances of the county. Evi dence
must show a condition or circunstance regarding
the specific land that creates a risk or hazard
that is materially different from other lands in
t he nei ghborhood or the county as a whole. The
circunstance nust relate to a condition in the
| and, that is some peculiar characteristic of the
property that makes the extension or provision of
public facilities or services inadequate." Record
23.

Petitioner identifies no basis under ORS 197.829 to
reject the county's interpretation as it applies to the
sheriff's letter.

Thi s assignment of error is denied.

FOURTH ASSI GNMENT OF ERROR

Petitioner contends the county failed to denonstrate

conpliance with Goal 14.3 The county's only finding on this

i ssue st ates:

"It was found that a discussion of Goal 14 does
not apply as Rural Residential 1 Acre zoning is
indeed rural and not an urbanizing |and use
subject to the goal." Record 20.

Petitioner argued below that the one-acre "small | ot
zoni ng" allowed by the county's decision requires either an
exception to Goal 14, or a full Goal 14 urbanization

process.4 Goal 14 is not applicable, and an exception is

SGoal 14 is "[t]o provide for an orderly and efficient transition from
rural to urban | and use.”

4The statew de goals do not independently apply to our review of a zone
change request if the conprehensive plan contains specific policies or
other provisions which provide the basis for the =zoning ordinance
amendnent. ORS 197.835(7)(b); Opus Devel opnent Corp. v City of Eugene, 28
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not required, if the decision will not convert rural land to

urban uses. 1000 Friends of Oregon v. LCDC (Curry Co.), 301

O 447, 477, 724 P2d 268 (1986) ("Curry County"). We

understand the county to have found that RR-1 zoning does
not allow urban uses. However, the county's finding nerely
states a conclusion and provides no explanation why one-acre
lots at this |location do not allow an urban use.>

The county has not denonstrated why this decision wll
not allow urban uses. I ntervenors contend that the county
has done so legislatively, by adopting a zoning ordinance
that allows RR-1 zoning on rural |and. That argunent is
circular, because the zoning ordinance itself requires a
showi ng of conpliance with "applicable Statew de Planning
Goal s" before a change fromRR-5 to RR-1 can be approved.

As we discuss in greater detail in Doob v Josephine

County, __ O LUBA __ (LUBA No. 96-090, February 5, 1997), a
determ nati on that a decision does not allow urban uses nust
address the relevant site-specific factors identified in

Curry County. These include the Ilocation of the use

O LUBA 670, 677 (1995). However, in this case the specific plan policy
for zone changes, which is quoted in footnote 2, requires "conpliance with
applicable Statewi de Planning Goals * * *" Conmpr ehensive plan Goal 11,
Policy 6.

5The record includes a letter from the Departnent of Land Conservation
and Devel opnent ("DLCD'), which both contends that the zone change would
violate Goal 14 and urges that any decision be delayed pending county
conpliance with rural community planning required by OAR 661 Division 22.
Record 98.
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relative to urban growth boundaries and availability of

urban services. Curry County, 301 O at 505, 508-511.

Nei t her parcel size nor the presence (or absence) of urban
services such as public water and sewer is necessarily
determ nati ve. The county may not sinply rely on the
acknowl edged status of its zoning ordinance if the ordinance
and acknow edgnent order do not establish a determ nation by
LCDC that zoning at one-acre density conplies with Goal 14

regardl ess of where it nmay be sited. See Shaffer v. Jackson

County, 16 Or LUBA 871, 874 (1988). There is nothing in

this record concerning the acknow edgnent of the county's

pl an and zoni ng ordi nance to establish such a determ nati on.
Thi s assignnent of error is sustained.

The county's decision is remanded.

Page 9



