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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
DENNI S VENABLE and CHERYL VENABLE, )
Petitioners,
VS.
LUBA No. 96-124

CI TY OF ALBANY,
FI NAL OPI NI ON

N N N N N N N N N N N N

Respondent , AND ORDER
and
W LEY MIN., | NC,
| nt ervenor - Respondent . )

Appeal from City of Al bany.

George B. Heilig, Corvallis, filed the petition for
review and argued on behal f of petitioners. Wth himon the
bri ef was Cabl e, Huston, Benedict & Haagensen.

James V. B. Del apoer, Albany, filed the response brief
and argued on behalf of respondent. Wth him on the brief
was Long, Del apoer, Healy & MCann.

Larry O G ldea, Eugene, joined in the respondent's
response brief on behalf of intervenor-respondent.

HANNA, Chief Referee; GUSTAFSON, Referee, participated
in the decision.

AFFI RMED 03/ 07/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioners appeal the city's limted | and use deci sion
approving the site plan for a manufactured hone parKk.
MOTI ON TO | NTERVENE

Wley Mn., Inc. (intervenor), the applicant below,
noves to intervene on the side of respondent. There is no
opposition to the motion, and it is allowed.

FACTS

The subject property is a 51.18-acre parcel zoned RS-
6.5 (Residential Single Famly), on the northeastern edge of
the city. It is bordered on the east by Clover Ri dge Road,
a tw-lane road with 40 feet of ri ght-of-way and
approxi mately 20 feet of pavenent. The primary access route
to Clover Ridge Road is Knox Butte Road, which intersects
with Clover Ri dge Road approximately 2,000 feet south of the
site. Clover Ridge Road is designated a collector street on
the city's master street plan.

Truax Creek borders the property on the north, an
unnamed tributary borders the property on the northwest, and
anot her unnaned tributary flows northwest through the
property to Truax Creek. Portions of the property within
t he banks of the wunnamed creeks and of Truax Creek are
within the 100-year flood plain. Intervenor's application
for site plan review of a 229-space manufactured home park

was reviewed pursuant to the city's limted land use
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procedures, wi thout a public hearing. Petitioners submtted
written comments on three occasions. Record 51, 70, 103
The <city planning staff approved the application wth
conditions, and petitioners brought this appeal.
FI RST ASSI GNMENT OF ERROR

Petitioners contend the process used by the city was
not in accord wth its land use regulations, because
manuf actured honme parks in flood plain districts nust be
reviewed by a public hearing process rather than a limted
| and use decision process. Petitioners identify Al bany
Devel opment Code (ADC) 6.131, which provides in relevant
part:

"Manuf actured home parks and manufactured hone
subdi vi si ons proposed in the floodplain district

shal | be reviewed by the Planning Division.
Not wi t hst andi ng ot her provisions of this code, all
manuf act ur ed home par k and subdi vi si on
applications which contain Jland wthin the
floodplain district shall be processed under a
Type |11 [public hearing] process.”

Petitioners contend the decision should be reversed,

citing ORS 197.828(2)(b).1 However, petitioners do not

10RS 197.828(2) provides:

"The board shall reverse or remand a linmted | and use deci sion
if:

"(a) The decision is not supported by substantia
evidence in the record. The existence of evidence
in the record supporting a different decision
shall not be grounds for reversal or remand if
there is evidence in the record to support the
final deci sion;
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identify any substantive standards or criteria, in ADC 6.131
or elsewhere, that are applicable to a nobile home park
application because it contains land within the floodplain
district. They thus fail to establish, as required by ORS
197.828(2)(b), that the decision (as opposed to the
procedure enployed in reaching the decision) does not conply
with applicable provisions of the |land use regul ations. W
therefore review the allegation of procedural error pursuant
to ORS 197.828(2)(d).

No party raised the applicability of ADC 6.131 during
the city's proceedi ngs. Neither the city's notice nor its
decision identifies ADC 6.131 as an applicable procedure or
standard, or refers to the provision in any way. Citing ORS
197.835(3), the city contends petitioners have waived this

issue by failing to raise it bel ow. 2

"(b) The decision does not conply with applicable
provi sions of the [and use regul ati ons;

"(c) The decision is:

"(A) Cutside the scope of authority of the
deci si on maker; or

"(B) Unconstitutional; or
"(d) The local governnent committed a procedural error

whi ch prejudiced the substantial rights of the
petitioner.

20RS 197.835(3) provides:

"Issues shall be linited to those raised by any participant
before the local hearings body as provided by ORS 197.195 or
197. 763, whichever is applicable."
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Petitioners my raise new issues before this board
pursuant to ORS 197.835(4)(a) if the city failed to follow
the requirenments of ORS 197.195 for Ilimted |and use
decisions.3 ORS 197.195(3)(a) requires a |ocal governnent
in mking a limted l|land use decision to follow the
applicable procedures in its acknow edged conprehensive plan
and |and wuse regulations.*? If ADC 6.131 establishes a
public hearing as the applicable procedure, the city's
failure to follow that procedure allows petitioners to raise
the issue before LUBA pursuant to ORS 197.835(4)(a). We
must therefore consider whether ADC 6.131 is applicable in
order to determne if it may be raised as a basis for
procedural error.

Al t hough the findings do not recite facts, analysis or

SORS 197.835(4) provides in relevant part:
"A petitioner may raise new issues to the board if:

"(a) The local governnent failed to follow the requirenents of
ORS 197. 195;

Tx % % % %"

Respondent cites only 197.835(3) as the basis for waiver. We do not
deci de whether, independent of ORS 197.835(3) and notw thstanding ORS
197.835(4), petitioners are prohibited fromraising for the first time on
appeal a procedural objection that they had the opportunity to raise bel ow
See Mazeski v. Wasco County, 26 O LUBA 226, 232 (1993), and cases cited
t herei n.

40RS 197.195(3)(a) provides:

"“In making a limted land use decision, the |ocal governnent
shall follow the applicable procedures contained within its
acknowl edged conprehensive plan and |and use regulations and
ot her applicable | egal requirenents."
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| egal concl usions concerning the applicability of ADC 6. 131,
we may nevertheless affirmif the parties identify rel evant
evidence in the record which clearly supports the deci sion.
ORS 197.835(11)(b).> Respondent contends that ADC 6.131
and the other flood plain provisions of the ADC, which are
set forth at ADC 6.070 through 6.160, are limted in their
applicability by ADC 6.080, which states in part:

"Lands to VWhich These Reqgulations Apply. These
regul ations apply to areas within the City of
Al bany that are subject to inundation from a 100-
year flood."

Respondent argues that the flood plain regulations do not
apply unless the application proposes "developnent"” wthin
the flood plain. Respondent then asserts that "[t]he
application in question does not involve any lots which
contain land within the flood plain nor did it involve any
devel opnent, of any other type, of lands within the flood
plain." Response Brief 3. Respondent's assertion has

sonme support in the record. Although the findings do not

SORS 197.835(11)(b) provides:

"Whenever the findings are defective because of failure to
recite adequate facts or |legal <conclusions or failure to
adequately identify the standards or their relation to the
facts, but the parties identify relevant evidence in the record
which clearly supports the decision or a part of the decision,
the board shall affirmthe decision or the part of the decision
supported by the record and remand the renmainder to the |oca
government, wth direction indicating appropriate renedial
action."
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specifically address ADC 6.131, t he decision does address
the applicability of flood plain regulations generally, in a
finding concerning site plan review standard ADC 8.070(2).6

The finding states in part:

"The min channel of Truax Creek along the
northern boundary of the subject property is
mapped as having a 100-year flood plain * * *,
The FEMA map does not delineate the flood plain
for Ilesser drainages, and so the applicant's
engi neer also calculated the 100-year flood plain
for the two tributaries of Truax Creek crossing
t he subject property. Both studies concl uded that
the 100-year flood is contained within the banks
of these channels. Therefore residential lots
that are devel oped adjacent to the channels wll
not encroach into the flood plain and are not
subject to flood plain regulations.” Record 22.

Petitioners point out that this application is for a
manuf actured home park, not residential |ots. However, the
application and decision both refer to "lots," which we
understand to be manufactured honme placenent [ots within the
park, not subdivision |lots. The decision also discusses the
need for a right-of-way dedication to assure that occupants
of the lots do not extend any developnent into the flood
plain that would interfere with mai ntenance of open drai nage
areas. The findings state:

"An easenment would grant a right of access for
mai nt enance activities, but it wuld not be a

6ADC 8.070(2) requires that:

"Any special features of the site (such as topography, hazards,
vegetation wldlife habitat, archeological sites, historic
sites, etc.) have been adequately considered and utilized."
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sufficient deterrent to mnim zing danmage because
residents of the park would be prone to occupying
the entire lot even to the channel banks if lots
are configured to the mddle of the channels as

proposed on the applicant's site plan. To
adequately reserve an area along the channel for
mai nt enance purposes only, it is appropriate to

dedicate a right of way and to reconfigure the
lots so that there is an adequate area away from
t he channel for each honme site. The dinensions of
the dedication are stated in the conditions of
approval ." Record 18.

13 The condition of approval states:

14 "Dedicate a public storm water maintenance right

15 of way which extends ten feet beyond the top-of-

16 bank or 100-year flood |line, whichever is greater

17 in order to provide maintenance access to the

18 exi sting drainage ways across the site." Record

19 22, 36.

20 The city's finding that "residential lots * * * are not
21 subject to flood plain regulations" is thus supported by

22 substantial evidence, and in turn supports respondent's

23 contention that no developnment is proposed in the flood

24 plain. However, the application and findings identify areas

25 of fill to raise a |ot above the floodplain and to construct

26 a

road crossing the unnaned creek. Record 22, 23. The

27 findings also identify grading of the banks of the three

28 creeks pursuant to a fill permt. It is therefore not clear

29 from the record that no devel opnment is proposed within the

30 flood plain, as respondent contends.

31

Accepting arguendo respondent's interpretation of ADC

32 6.080 as I|imting the applicability of ADC 6.131 to

33 applications involving devel opnent within the flood plain,
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evidence in the record does not "clearly support” a decision
that this application does not propose devel opnent in the
flood plain. We therefore cannot affirm the city's
deci sion pursuant to ORS 197.835(11)(hb).

We are unable to determne on this record whether the
city followed applicable procedures contained in its |and
use regqgul ations, as required by ORS 197.195(3)(a). W nust
therefore remand the decision if the alleged procedural
error prejudiced petitioners' substantial rights. ORS
197.828(2) (d).

We conclude petitioners have established no such
prej udi ce. Petitioners identify no substantive standard
that they m ght have addressed differently in a hearing than
in their witten coments, nor do they contend that the
mechani sm enmployed by the city (submssion of witten
comments concerning the application) prevented them from
rai sing substantive issues they could have raised in a
heari ng. They do not contend that any information relied
upon by the city in making its decision is susceptible to
credibility challenges for which a hearing may be better
suited than witten comments. Nor do they contend generally
that they were unable to prepare and present their case or
to rebut evidence. Because petitioners do not explain how
the city's failure to conduct a hearing (if one is required
by ADC 6.131) has prejudiced their substantial rights, there

is no basis for reversal or remand pursuant to ORS
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1 197.828(2)(d).

2 The first assignnment of error is denied.

3 SECOND ASSI GNMENT OF ERROR

4 Petitioners contend the ~city failed to follow
5 applicable procedures in three other particulars. First,
6 the notice failed to include the statenments required by ADC
7 1.330(4)(b) and ORS 197.195(3)(c)(B).” The notice did

TORS 197.195(3)(c) provides:
"The notice and procedures used by |ocal governnent shall

"(A) Provide a 14-day period for subm ssion of witten
coments prior to the decision

"(B) State that issues which nay provide the basis for
an appeal to the Land Use Board of Appeals shall be
raised in witing prior to the expiration of the
coment period. Issues shall be raised with
sufficient specificity to enable the decision nmaker
to respond to the issue;

"(C) List, by commobnly used citation, the applicable
criteria for the decision;

"(D) Set forth the street address or other easily
under st ood geographi cal reference to the subject

property;

"(E) State the place, date and tinme that cormments are
due;

"(F) State that copies of all evidence relied upon by
the applicant are available for review, and that
copi es can be obtained at cost;

"(G Include the nane and phone nunber of a |oca
gover nment contact person

"(H Provide notice of the decision to the applicant and
any person who submts comments under subparagraph
(A) of this paragraph. The notice of decision nust
i ncl ude an expl anati on of appeal rights; and
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"The City's decision may be appealed to the state
Land Use Board of Appeals within twenty-one (21)
days after it becones final. In order to be able
to appeal, you nust have raised an issue in
writing prior to the expiration of the coment
period.” Record 106.

Petitioners do not assert that the defective notice
prejudi ced their substantial rights bel ow. Nei t her do they
identify any issue that they wish to raise before this board
but are unable to raise because of ORS 197.835(3). The
city's failure to provide notice that issues that nmay
provide the basis for an appeal nust be raised in witing,
and that issues nust be raised with sufficient specificity
to enable the | ocal decision maker to respond, therefore did

not prejudice petitioners' substantial rights. See Wcks v.

City of Reedsport, 29 O LUBA 8, 12 (1995) (failure to

provi de notice that comments nmust be in witing).
Petitioners also contend the city commtted procedura
error by accepting an application that did not contain all

that is required for nobile hone park applications by

"(1) Briefly summarize the |ocal decision maki ng process
for the limted | and use deci sion bei ng nmade. "

ADC 1.330(4)(b) restates the requirenment of ORS 197.195(3)(c)(B).

Respondent points out that 197.195(3)(c)(B) requires that the notice
state that comments that may form the basis for an appeal nust be in
writing; respondent argues that the specificity requirenent goes to the
| ocal government's procedures, not its notice. While the |anguage is
anbi guous, we conclude that the notice nust state the specificity
requi renent, either pursuant to 197.195(3)(c)(B) or (I).
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various provisions of the ADC. Petitioners do not explain
how any of the application requirenents relate to approval
criteria for the nobile home park, nor do they assert that
the decision does not conply wth approval standards.
Om ssion of required information from an application is a
procedur al error that does not prejudice petitioners'
substantial rights if the information is not necessary to
determ ne conpliance with applicable approval standards.

See ONRC v. City of Oregon City, 28 O LUBA 263, 272 (1994).

Petitioners only assert that the record "does not set forth
these matters and petitioners are therefore infornmed and
believe that the application failed to conply." Petition
for Review 5. Because petitioners do not show how the
omtted information is necessary to determne conpliance
wi th any approval standards, they do not establish prejudice
to their substantial rights.

Thi s assignnment of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioners contend that the <city's findings of
conpliance with ADC 8.070(1) m sconstrue applicable |aw and

are unsupported by substantial evidence.® The findings are

8ADC 8.070 provides in relevant part:

"Review Criteria. A site plan approval will be granted if the
revi ew body finds that the applicant has nmet all of the
following criteria which are applicable to the proposed
devel opnent :
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based in large part on conditions that the applicant inprove
Cl over Ridge Road with a partial street inprovenent adjacent
to the site, and construct off-site turn refuges on Clover
Ri dge Road and on Knox Butte Road at its intersection wth
Cl over Ri dge Road. Petitioners contend the decision should
require a full street inprovenent of Clover Ridge Road to
coll ector standards, both adjacent to the subject property
and off-site as far as Knox Butte Road.

ADC 12.060 provides in part, "Streets (including
alleys) within and adjacent to a developnment shall be
i nproved in accordance with the standards of this Article."
ADC 12.120 establishes a m nimum 60-foot right-of-way w dth
and 36-f oot r oadway wi dt h for col I ector streets.
Petitioners contend that "[the] specified inprovenents are
not in conpliance with ADC 12.120. The City's decision does
not provide any reasoning or justification for that
departure.” Petition for Review 7.

Respondent argues that ADC 12.120 is not applicable to
existing streets, but t hat ADC 12.200 specifically
aut horizes partial street inprovenents for existing streets.

ADC 12. 200 provides in relevant part:

"Street Abutting New Devel opnment. Sections of
existing streets not nmeeting city standards which
directly abut new devel opnent shall be constructed

"(1) Public facilities can accommodat e t he proposed
devel opnent .

"x % *x * %"
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partial width to the appropriate city standard by
the developer provided that a partial street
i nprovenent is determned by the city engineer to
be adequate to handle the projected traffic | oads.

* * %"

Nei t her ADC 12.120 nor ADC 12.200 is identified in the

city's notice or decision as an approval st andard.

Petitioners' argunent 1is essentially that the approval
standard in ADC 8.070(1) ~-- "[p]lublic facilities can
accommpdate the proposed devel opnment” -- nust be construed

as requiring full-street inprovenents to the standards of
ADC 12.120. We agree with respondent that, because ADC
12. 200 authorizes partial street inprovenents, the city may
concl ude that "public facilities can accomovpdate the
devel opnent” even though those facilities do not neet the
standards of ADC 12.120. The city's findings explain that
the partial street frontage inprovenents and various off-

site inprovenents wll

"provide the mnimm inprovenent to maintain the
safety of vehicular traffic to and from the

subj ect site. Wth this level of inprovenents,
Clover Ridge Road will be adequate to accommmodate
t he proposed manufactured hone park." Record 15.

That finding adequately explains why the application
conplies with the requirenment of ADC 8.070(1) that "[p]ublic
facilities can accommodate the proposed devel opnent. ™

As respondent notes, there are other findings, prepared
to denonstrate constitutionally-mandated proportionality,
that also provide reasoning and justification for not

requiring the applicant to dedicate and inprove a full
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collector street on Clover Ridge Road. Record 14-15. The
city has adequately explained why road facilities can
accommpdate the proposed devel opnment if the conditions for
partial street and off-site inprovenents are net.

The third assignnment of error is denied.
FOURTH ASSI GNVENT OF ERROR

Petitioners contend that the city's findings concerning
wet | ands are not supported by substantial evidence, because
the applicant's wetlands delineation states that it is
subject to confirmation by state and federal agencies that
regul ate wetlands delineations, and the record does not
i nclude such confirmations. Petitioners do not explain how
such confirmations relate to any approval standard. At
nmost, the lack of such confirmations appears to go to the
wei ght of the delineation evidence offered by the applicant,
and provides no basis for reversal or remand pursuant to ORS
197.828(2)(a).

The fourth assignment of error is denied.

The city's decision is affirned.
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