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LUBA No. 96-171

FI NAL OPI NI ON
AND ORDER

Ref er ee; GUSTAFSON

1 BEFORE THE LAND USE BOARD OF APPEALS
2 OF THE STATE OF OREGON
3

4 MERRI LL NASH, NI CK MAI THONI S, )

5 MARY MAI THONI' S, OLE CHRI STI ANSEN

6 KATHY CHRI STI ANSEN and TRACIA )

7 LARI MER, )

8 )

9 Petitioners, )
10 )
11 VS. )
12 )
13 CROOK COUNTY, )
14 )
15 Respondent. )

16

17

18 Appeal from Crook County.

19
20 Terrence B. O Sullivan, Bend,
21 review on behalf of petitioners.
22 Merrill, O Sullivan, McRitchie,
23
24 No appearance by respondent.
25
26 LI VI NGSTON, Referee; HANNA, Chief
27 Referee, participated in the decision.
28
29 REMANDED
30
31 You are entitled to judicial

32 Judicial review is governed by

33 197.850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the Crook County court
granting conditional use approval for a game bird hunting
preserve and cl ub.
FACTS

The subject property, which is zoned for exclusive farm
use (EF-2), consists of 600 acres of pasture and 40 acres of
tillable land adjacent to the Crooked River Highway. The
applicants below seek to create a hunting preserve on which
hunters will pay to have a nunber of birds released. The
birds will then be imediately hunted and shot. Two groups
of hunters will be invited to hunt on the site at one tine,
with four to five hunters in each group. In addition to
hunting, participants will be allowed to shoot clay pigeons.

After a hearing, the planning comm ssion approved the
appl i cati on. Petitioners appealed to the county court,
whi ch reviewed the application on the record, heard argunent
and on August 28, 1996, al so approved the application.

Thi s appeal foll owed.
FI RST ASSI GNMENT OF ERROR

Petitioners contend that because the applicants are not
the owners of the subject property, they did not have
authority to file the application. Based on a statenment in
the staff report, Record 113, referring to "the area to be

| eased,” petitioners contend that, at nost, the applicants
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1 are prospective | essees.

2 Crook County Zoning Ordi nance (CCzZO) 6.060 provides:

3 "The procedure for taking action on a conditiona
4 use application shall be as follows:

5 "1. A property owner may initiate a request for a

6 conditional use * * * "1 (Enphasis added.)

7 The chal | enged deci sion finds:

8 "The Ordi nance definition of 'owner' is the 'owner
9 of the title to real or personal property or the
10 authorized agent thereof * * * .y Section
11 1.030(89). The Court finds that the County's
12 interpretation of 'owner' is that if a person
13 | eases a piece of property for a use, that person
14 will be the '"authorized agent' of the owner as
15 shown by the |ease. In this situation, the owner
16 of the ranch | eased the property to be used for a
17 hunti ng preserve. This would nmake the applicant
18 t he authorized agent of the owner for purposes of
19 making a Jland wuse application for a hunting
20 pr eserve. For exanple, if a person |eased a
21 building for retail space and then that person
22 woul d make a[n] application for a store on the
23 | eased property. [sic] The County woul d consider
24 the | essee the authorized agent of the owner for
25 pur poses of t he | and use application.
26 Furthernore, if the land owner did not |ike the
27 use, or the use violated any ternms of the |ease,
28 he could termnate the lease and in doing so,

10RS 215.416(1) provides, in part:

"When required or authorized by the ordinances, rules and
regul ati ons of a county, an owner of |land may apply in witing
to such persons as the governing body designates, for a permt,
in the manner prescribed by the governing body. * * *"
(Emphasi s added.)

Petitioners do not base their argunent on the statute, and it is not our
function to supply petitioner with legal theories or to make petitioners'
case for them Deschut es Devel opment v. Deschutes Cy., 5 O LUBA 218
(1982).
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termnate the wuse." Record 24. (Enphasis in
original.)

This Board is required to defer to a |local governing
body's interpretation of its own enactnment, unless that
interpretation is contrary to the express words, purpose or
policy of the local -enactment or to a state statute,
statewi de planning goal or admnistrative rule which the

| ocal enactnent inplenents. Gage v. City of Portland, 319

O 308, 316-17, 877 P2d 1187 (1994); dark v. Jackson County

(Clark), 313 Or 508, 514-15, 836 P2d 710 (1992). This neans
we nust defer to a local governing body's interpretation of
its own enactnents, unless that interpretation is "clearly
wrong” or "so wong as to be beyond colorable defense.™

Zi ppel v. Josephine County, 128 Or App 458, 461, 876 P2d 854

(1994); Goose Hollow Foothills League v. City of Portland

117 Or App 211, 217, 843 P2d 992 (1992).

In the context of a land use application, the county's
interpretation of the CCZO term "owner" to nean "authorized
agent"” is not indefensible, and we defer to it.

The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR
Petitioners contend the finding that the applicants are

the |essees of the subject property is not supported by

Page 4



© 00 ~N oo o b~ w N

N = T = T
w N R O

14
15
16
17
18
19
20
21
22
23
24

25
26
27

substantial evidence.2 There is no evidence in the record
of which we are aware that the applicants are the | essees of
t he subject property. The only statenment to that effect is
in the staff report at Record 113, but that statenment is not
supported by a reference to any evidence.

The second assi gnnent of error is sustained.
THI RD ASSI GNVENT OF ERROR

Petitioners contend the county m sconstrued CCZO 6.020
and the Crook County Conprehensive Plan (CCCP) as to the
meani ng of "denonstrated public need" and failed to make
adequate findings with respect to the requirenent that uses
in agriculturally zoned |ands have a mniml inpact on

"l'ivability." CCZO 6.020 provides, in relevant part:

“In judging whether or not a conditional use
pr oposal shal | be approved or deni ed, t he
Conmi ssi on shal | wei gh t he proposal 's
appropriateness and desirability or the public
conveni ence or necessity to be served against any
adver se condi ti ons t hat woul d resul t from
authorizing the particular developnent at the
| ocati on proposed and, to approve such use, shal
find that the following criteria are either net,
can be net by observance of conditions, or are not
appl i cabl e.

"1l. The proposal wll be consistent wth the
Conmprehensive Plan and the objectives of the
zoni ng or di nance and ot her appl i cabl e

2The failure of both the county and the applicant to appear in this
proceeding renders nore difficult our review of petitioners' evidentiary
chal | enges.
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policies and regul ations of the County.[3]

"2. Taking into account |ocation, size, design
and operation characteristics, the proposal
will have mninmal adverse inpact on the (A
livability, (B) value and (C) appropriate
devel opnent of abutting properties and the
surrounding area conpared to the inpact of
devel opnent that is permtted outright.

"k ox * x *"  (Enphasis added.)

1. Denmonstrat ed Public Need

Petitioners contend the chall enged decision incorrectly
applies the conprehensive plan requirenment that "non-

agricultural developnent in the rural areas shall be based,

whenever possible, upon a denonstrated public need.” CcCccpP
47. The decision enphasizes the "whenever possible”
l[imtation and states, "it is not possible to determ ne that

there is a public need as it is not possible to neasure an
individual['s] desire to hunt." Record 22. The deci sion
guotes a county comm ssioner as saying the hunting preserve

will satisfy the need of long-tine hunters who are faced

3The CCCP includes the following in the section stating agricultura
| ands obj ectives and agricultural policies:

"* * * that non-agricultural developnent in the rural area
shall be based, wherever possible, upon a denobnstrated public
need; and in all cases, such devel opnent shall avoid conflicts
with the agricultural comunity." CCCP 48.

In the petition for review, petitioners quote additional CCCP provisions
pertaining to livability, but as these provisions were not treated as
approval standards by the county and petitioners do not assign error to the
county's failure to treat the provisions as approval standards, we do not
address them
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with a shortage of pheasants. 1d.

The decision treats the "denonstrated public need"
standard as a mandatory standard, and under Clark and ORS
197.829(1), we nust defer to the county's choice of relevant

criteria. deBardel aben v. Tillamok County, 142 Or App 319,

325, 922 P2d 683 (1996). W understand the decision to say
t hat because it is inpossible to measure an individual's
need to hunt, showing conpliance with the "denonstrated
public need" standard is inpossible, and the standard is
therefore satisfied because it requires conpliance only
"whenever possible." What is mssing is an interpretation
t hat equates the need of an individual or of individuals to
public need. That interpretation is arguably inplicit in
the application of the standard, but we wll not defer to

inmplicit interpretations. See DLCD v. Clatsop County,

O LUBA __ (LUBA No. 95-163, April 1, 1996), slip op 6.
ORS 197.829(2) permts us, in cases where a | ocal governnent
fails to interpret a provision of its conprehensive plan, to
make our own determ nation of whether a |ocal governnent
decision is correct. However, because we nust remand in any
event, we decline to make an interpretation of public need
in the first instance.

2. Livability

The challenged decision interprets "livability" wth
respect to developnment in agricultural areas as "nmeasured

t hrough inpacts on the land through traffic, air quality,
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trespassing, animal inmpacts and noise." Record 22. The
decision finds there will be noise inpacts, but they wll
not affect Ilivability because (1) "it is a shooting
operation shooting at a limted nunber of birds"; (2) there
are buffer zones; (3) the property is distant from other
property; (4) the proposed shooting operation is shotgun
only; and (5) the tinme for hunting is limted. Record 22
The findings appear to be based on testinony by one of the
applicants found at Record 15-16.

Petitioners challenge the evidentiary basis for the
findings. Petitioners point to evidence in the record that
the area is a "natural echo chanber" and that noise can be
heard at distances in excess of 10 m|es. Record 36, 38,
52. Petitioners argue, without citation to the record, that
t he proposed hunting area is separated from the property of
some of the petitioners by only the width of a road and a
canal .

Subst anti al evi dence IS evi dence upon  which a
reasonabl e person would rely in reaching a decision. City

of Portland v. Bureau of Labor and Ind., 298 O 104, 119,

690 P2d 475 (1984); Douglas v. Miltnomah County, 18 Or LUBA

607, 617 (1990). Where the evidence is conflicting, if a
reasonabl e person could reach the decision the county made,
in view of all the evidence in the record, LUBA wll defer
to the county's choice between <conflicting evidence.

Mazeski v. Wasco County, 28 Or LUBA 178, 184 (1994), aff'd
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133 Or App 258, 890 P2d 455 (1995).

We have reviewed the evidence cited by petitioners and
portions of the record that appear to support the findings.
Record 36-37, 38, 52. It is clear there will be sone noise
i npact s on petitioner Nash and per haps t he ot her
petitioners. How significant those inpacts will be is in
di sput e. However, in part because of the highly subjective

nature of the livability standard, we conclude the county's

finding that the proposed hunting preserve wll have a
mnimal inmpact on livability is supported by substanti al
evi dence.

The third assignnent of error is sustained, in part.

The county's decision is remanded.
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