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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

)
)
)
)
VS. )
) LUBA No. 96-192
POLK COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
CRAI G HANNEMAN and KATHLEEN )
HANNEMAN, )
)
| nt ervenor s- Respondent. )

Appeal from Pol k County.

Celeste J. Doyle, Assistant Attorney GCeneral, Salem
filed the petition for review and argued on behalf of
petitioner. Wth her on the brief was Theodore R
Kul ongoski, Attorney General, Thomas A. Balnmer, Deputy
Attorney General, and Virginia L. Linder, Solicitor General.

No appearance by respondent.

Wallace W Lien, Salem filed the response brief and
argued on behalf of intervenors-respondent.

GUSTAFSON, Referee; LIVINGSTON, Referee, participated
in the deci sion.

DI SM SSED 03/ 25/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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26

Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner (DLCD) appeals the county's August 1, 1996
ot line determ nation.
MOTI ON TO | NTERVENE

Craig and Kat hl een Hanneman (intervenors), t he
applicants bel ow, nove to intervene on the side of
respondent. There is no opposition to the motion, and it is
al | oned.
FACTS

I ntervenors applied to the county for a legal lot line
determ nation to establish the legal status of intervenors'
five contiguous parcels. Based on a 1994 county policy, on
July 2, 1996, the planning director determ ned that four of
the five parcels were reconmbi ned when intervenors acquired
them wunder one instrunent wth one perineter |egal
description (the July 2 decision). The county provided DLCD
notice of the July 2 decision, although DLCD acknow edges
the county was not required to provide that notice.

| ntervenors appealed the July 2 decision. The county
provided DLCD notice of that appeal, which specified an
appeal hearing date of August 28, 1996. An affidavit
submtted by a DLCD Rural Lands Specialist (DLCD Affidavit)
states that "DLCD was contenplating appearing before the
[ Board of County Comm ssioners] BOC in support of the July 2
decision of the Planning Director." DLCD Affidavit 1.
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However, DLCD does not contend and the record does not
indicate that DLCD expressed its intent to the county or
otherwise had further contact with the county regarding
i ntervenors' application.

After the July 2 decision, in a separate proceeding the
board reviewed the policy upon which that decision had been
made, and on July 31, 1996 the board adopted a new policy
that voided the 1994 policy.!? According to intervenors,
DLCD was aware of this proceeding, but did not participate
init. DLCD does not dispute its know edge of this separate
proceedi ng.

Based on the new policy, on August 1, 1996 the county
i ssued a revised decision on intervenors' application, which
reversed the July 2 decision and recognized the five tracts
as separate lots (the August 1 decision). A handwritten
statenment on the county's adm nistrative actions "control
sheet" states that the revised decision was mailed to the
sane parties to whomthe July 2 decision was nailed. Record
9. DLCD is listed as a party to whom notice was sent.
However, DLCD contends it did not receive that notice.

The August 1, 1996 decision was not appealed to the

board and becanme final on August 12, 1996. | nt ervenors

1As intervenors describe the new, 1996 policy,

"the ex post facto re-combining of lots sinply because they
were acquired under a single perinmeter |egal description was
elimnated in order to conformthe 'policy' to the nandates of
ORS 92.017."
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subsequently withdrew their appeal of the July 2 decision,
canceling the August 28, 1996 hearing. No notice was
provided of that wthdrawal. The board conducted an
unrel ated hearing on August 28, 1996, at the tinme set for
the originally scheduled July 2 decision appeal. DLCD did
not appear at that hearing, either orally or in witing.

The DLCD affidavit states that in |ate Septenber the
DLCD Rural Lands Specialist contacted the county regarding
other, unrelated matters, and was infornmed that the July 2
deci sion had been wthdrawn, and that a new decision had
been i ssued. The affidavit also states that the county
enpl oyee with whom Rural Lands Specialist spoke told him
that "the county counsel had advised him that DLCD was not
entitled to notice and not to mail [DLCD] a copy." DLCD
t hen requested and received a copy of the August 1 decision
on Septenber 25, 1996.

On COctober 15, 1996 the county faxed to DLCD counsel
the adm nistrative action control sheet, a notice map and a
notice |ist. The control sheet faxed to DLCD states DLCD
was sent notice of the August 1 decision. (Record 9).
However, the record also includes another copy of the
control sheet, on which a notation is parenthetically added
bel ow the statenment "New decision out to sane [as 7-2-96
decision]" which states "(not DLCD)". Record 34. The
record does not indicate when this notation was added.

| ntervenors' counsel states that he "reviewed the conplete
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Pol k County file on October 22, 1996, and made copies of all
that file information. At that tine, the reference to '(not
DLCD)' was not on that sheet." | ntervenors' Mdtion to
Di sm ss 3-4.

DLCD appealed the August 1 decision to this Board on
Cct ober 15, 1996.

MOTI ON TO DI SM SS

I ntervenors nmove to dism ss this appeal on the grounds
that petitioner has no standing, did not file a tinely
appeal, and failed to exhaust |ocal adm nistrative renedies.

A ORS 197.830(2)

ORS 197.830(2)(b) requires that in order to petition
this Board for review of a local |and use decision, a person
must have "[a]ppeared before the I|ocal government * * *
orally or in witing."

DLCD argues the appearance requirenent of ORS
197.830(2)(b) does not apply here because it was given no
opportunity to participate in the local proceedings on
i ntervenors' application. DLCD reasons that since it agreed
with the July 2 decision, it had no reason to appear to
appeal it; since it did not |learn of the August 1 decision
within the 10-day |ocal appeal period, it could not appear
to appeal that decision locally; and because the appeal on
the July 2 decision was wthdrawn, there was no hearing at
which it could appear.

In Flowers v. Klamath Falls, 98 Or App 384, 780 P2d 227
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(1989), the Court of Appeals described the circunstance in
whi ch the appearance requirenent in inapplicable. The court

concl uded:

"[A] local governnent's failure to abide by the
statutory procedures |[requiring notice and a
hearing on permt applications], a failure that
bears directly on a petitioner's ability to
appear, obviates the necessity for making a | ocal
appearance in order to have standing to challenge
t he government's nonconpliance with the procedural
requi renents. Petitioner's contentions that no
hearing was held and that no notice was given,
whi ch [respondent] does not dispute, are therefore
suf ficient to establish that t he appearance
requir ement of ORS 197.830[(2)] (b) IS
i napplicable. [1d. at 765.

In Citizens Concerned v. City of Sherwood, we also found the

appearance requirenent of what is now ORS 197.830(2)
i napplicabl e when

"[t]he ~city's failure to provide either the
statutorily required notice of hearing and hearing
or the notice of decision and opportunity for
| ocal appeal effectively denied anyone, other than
the applicant, the opportunity to appear and take
a position on the applications.”™ 1d. at 527.

See Ransey v. City of Portland, 28 O LUBA 763, 765 (1994)

(simlar provision of ORS 197.830(6)(b), requiring that a
person wi shing to intervene in a LUBA appeal nust have
appeared below is also obviated when failure of |ocal
governnment to provide required notice effectively prevents a
potenti al i nt ervenor from conmplying wth appear ance
requi renents).

As an initial matter, we reject DLCD s contention that

it did not have the opportunity to appear in conjunction

Page 6



© 00 ~N oo o b~ w NP

I T e = Y =Y =
o 0 A~ W N B O

with intervenors' application. The parties dispute whether
DLCD received notice of the August 1 decision.? However,
even assum ng the county did not send DLCD notice of that
deci sion, DLCD acknow edges it did receive notice of the
July 2 decision, received notice of the appeal of that
decision, and had no notice that the appeal had been
wi t hdr awn. Al t hough the DLCD affidavit states that the
agency contenpl ated appearing before the board in support of
the July 2 decision, there is no evidence in the record that
t he agency actually attenpted to do so, either orally or in
writing. It did, nonetheless, have an opportunity to
participate.3

A nore fundanental problem wth DLCD s argunent,
however, is that it was not entitled to notice of the August
1 deci sion. DLCD does not argue the county did not provide

the notice required by statute or |ocal ordinance.4 Thus,

2The fact that the county "control sheet” initially indicated that DLCD
had been sent notice of the August 1 decision, and that the parenthetica
notation of "not DLCD' was added to the control sheet sonetinme after DLCD
received a copy of it on October 15, 1996, renders the probative val ue of
the added notation questionable at best.

S\We do not reach the question of whether DLCD woul d have had standing to
appeal the county's decision on intervenors' application had it appeared
after the appeal deadline for the August 1 decision but at or before the
August 28 appeal hearing date.

4DLCD is statutorily required to receive notice of hearing under ORS
197.610 and notice of decisions under ORS 197.615 for proposed
conprehensive plan anmendnents or new |land use regul ations. In all other
cases, unless otherw se required by | ocal ordinance, |ocal governnents are
under no obligation to provide DLCD notice of proposed actions. See Heceta
Water District v. Lane County, 24 O LUBA 402 (1993) (where no notice is
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the exception to the ORS 197.830(2) appearance requirenment
descri bed above is not present in this case.?® DLCD' s
failure to appear in this case necessarily precludes its
standing under ORS 197.830(2) to appeal the county's
deci si on.

ORS 197.830(3)

DLCD argues that notwithstanding its failure to appear
below, it is entitled to appeal the decision under ORS
197.830(3)(b) because it did not have the opportunity to
appear below, and because it is adversely affected by the
deci sion and appealed within 21 days of when it |earned of
the decision. DLCD s argunent appears to presunme that if no
hearing was held at the |local Ilevel, the appearance
requi rement of ORS 197.830(2) does not apply, and instead
ORS 197.830(3) both allows an appeal and controls the timng
of the appeal. We disagree with DLCD s presunption. ORS
197.830(3) neither obviates the ORS 197.830(2) appearance
requi rement or tolls the time for filing an appeal in this

case.

required under ORS 197.610, DLCD s failure to appear before the county
during the local proceedings precludes it from intervening in appeal of
| ocal decision).

5DLCD infers that because the county provided it notice of the July 2,
1996 decision, the county was obligated to keep DLCD informed of further
activity on that application. To the extent DLCD suggests that the county
shoul d be estopped or that the county was otherwi se legally responsible to
i nform DLCD of the actions on this matter, we reject that suggestion. The
fact that the county gratuitously provided DLCD notice of one or both of
t hose deci sions does not obligate the county to provide further notices, or
to keep DLCD apprised of events transpiring with regard to those deci sions.
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ORS 197.830(3) provides:

"(3) If a local government nmakes a I|and use
deci sion w thout providing a hearing or the
| ocal governnent makes a |and use decision
whi ch IS di fferent from the proposal
described in the notice to such a degree that
the notice of the proposed action did not
reasonably describe the |Ilocal governnment's
final actions, a person adversely affected by
the decision may appeal the decision to the
board under this section:

"(a) Wthin 21 days of actual notice where
notice is required; or

"(b) Wthin 21 days of the date a person knew
or should have known of the decision
where no notice is required.”

| ntervenor argues that ORS 197.830(3) does not apply to
this case because the county did not "fail to provide a
hearing" and that even if it did apply, the latest DLCD
shoul d have known of the August 1 decision would have been
August 28, 1996, the date of the originally schedul ed appeal
heari ng.

We need not reach the question of when DLCD shoul d have
known of the August 1 decision because we agree wth
i ntervenor that ORS 197.830(3) is inapplicable in this
case. As we stated in Leonard v. Union County, 24 Or LUBA

362, 374 (1992), "we construe ORS 197.830(3) to apply where
a local government is required to provide a hearing under

state or local law, but fails to do so."¢ In the situation

6ln Leonard we explained the three circunstances in which the tine
limts specified in ORS 197.830 apply, as foll ows:
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1 before us, where the |ocal governnment is not required to
2 conduct a hearing, we determned in Tarjoto v. Lane County,
3 29 O LUBA 408, aff'd 137 O App 305 (1995), that ORS
4 197.830(3) does not apply. As we explained there:

5 "[We conclude that where a | ocal government nekes

6 a permt decision wthout a hearing, pursuant to

7 | ocal procedures inplenmenting ORS 215.416(11) or

8 227.175(10), ORS 197.830(3) does not apply,

9 because the 1local governnment did not fail to

10 provide a hearing or the notice of such hearing as

11 required by state or |ocal |aw. However, under

12 ORS 215.416(11) and 227.175(10), the local

13 gover nnent nmust provide the opportunity for

14 individuals to obtain a hearing through a de novo

15 | ocal appeal, as required by those statutes. | f

16 the | ocal governnment fails to provide the notice

17 of decision required by ORS 215.416911) or

18 227.175(10), it cannot rely on that failure to

19 prevent it from providing the opportunity for a de

20 novo | ocal appeal required by statute. Therefore,

21 in such a situation, the time for filing a |ocal

22 appeal does not begin to run wuntil a loca

23 appellant is provided the notice of decision to

24 which he or she is entitled."” 1d. at 413.

"(1) The local governnent was required to hold a hearing, and
did not do so.

"(2) The local governnent held a hearing, but failed to give
one or nore persons the notice of hearing they were
entitled to receive under applicable provisions of state
or local |aw.

"(3) The local governnent held a hearing and gave the required
notice of that hearing, but the action taken in the
decision is significantly different from the proposal
described in the hearing notice." Leonard, 24 Or LUBA at
375.

None of these three situations is present in this case. The county
was not required to conduct a hearing on intervenors' application. Its
obligation under ORS 215.416(11) and PZO 122.260 required only that it
provi de the opportunity for an appeal, which it did.
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In this case, there is no dispute that the

of the deci sion.

~N~ oo o~ WO N

This appeal is dism ssed.”’

county
provided the statutorily required notice to those who were
entitled to it, and that DLCD was not entitled to notice
Thus, not only is ORS 197.830(3) inapplicable, the tine for

filing an appeal was not tolled by DLCD s failure to |earn

"Because we find DLCD |acks standing to bring this appeal, we need not

reach i ntervenors' ar gumrent t hat DLCD failed to exhaust
adm nistrative renmedi es before appealing to this Board.
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