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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
M CKEY SHAFFER
Petitioner,
VS.
LUBA No. 96-151

CITY OF SALEM
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
TOSCO NORTHWEST COWVPANY,
| nt ervenor - Respondent . )

Appeal from City of Sal em

Wallace W Lien, Salem filed the petition for review
and argued on behalf of petitioner.

Paul A. Lee, Assistant City Attorney, Salem and Max M
Mller, Jr., Portland, filed the response brief. Wth them
on the brief was Tonkon, Torp, Galen, Marnmaduke & Booth.
Paul A. Lee argued on behalf of respondent. Max M Ml er
Jr., argued on behalf of intervenor-respondent.

HANNA, Chi ef Referee; GUSTAFSON, Referee, participated
in the deci sion.

REMANDED 04/ 03/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioner appeals (1) the ~city's dismssal of
petitioner's appeal of a hearings officer's approval of a
variance as untinely; and (2) the <city's alternative
decision affirmng a hearings officer's conditional
approval of a variance.
MOTI ON TO | NTERVENE

Tosco Northwest Conpany (intervenor), the applicant

bel ow, noves to intervene in this proceeding on the side of

respondent. There is no objection to the nmotion, and it is
all owed. 1
FACTS

This matter is before us for the second tine. In

Shaffer v. City of Salem 29 Or LUBA 479, 480-81 (1995) we

descri bed the facts as foll ows:

"Intervenor applied to the city for a variance to
reduce the required setback along the west
property |ine of certain property owned by
intervenor from 30 feet to 4 feet. I nt ervenor
proposed to place a service station, convenience
mar ket and car wash on the subject property.

"Petitioner owns the property adjoining the west
property l'ine of i ntervenor's property.
Petitioner's property contains a rental dwelling.
Petitioner appeared at the October 14, 1994
hearing before the hearings officer and testified
in opposition to the variance request.

1The city and intervenor submitted a joint brief, which we refer to as
Respondents' Bri ef.
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"On Novenber 7, 1994, the hearings officer issued
a decision granting the variance, wth certain
condi ti ons. Also on Novenber 7, 1994, the city
mai l ed notice of the hearings officer's decision
to certain persons. Whet her the city nailed
notice of the decision to petitioner and, if it
did so, to what address such notice was nailed

are di sputed by the parties.

"Petitioner contends he was not given notice of
the hearings officer's decision until Decenmber 21

1994, when a copy of the decision was miled to
petitioner by a city planner, after petitioner
contacted the planning departnment to inquire about
the status of the variance proceeding. On
January 4, 1995, petitioner filed an appeal to the
city council from the hearings officer's decision.
On January 12, 1995, the planning nanager issued a
decision rejecting petitioner's appeal because it
was untinmely filed under Salem Revised Code
(SRC) 114.200(b)." (Footnote omtted.)

We di sm ssed petitioner's appeal for failure to exhaust
| ocal renedies. Specifically, we determ ned that we | acked
jurisdiction because petitioner had not appealed the
pl anni ng manager's rejection of his |local appeal to the city
council before appealing to this Board. Petitioner appeal ed
our decision to the Court of Appeals, which remanded to us.
The court held that the city planning manager did not have
authority to reject petitioner's appeal to the city council.
Accordingly, the court directed LUBA to remand the case to
the city for the city council to determ ne the tineliness of
petitioner's | ocal appeal of the hearings officer's

decision. Shaffer v. City of Salem 137 Or App 583, 905 P2d

1175 (1995).

On remand from LUBA the city council (1) dism ssed
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petitioner's appeal of the hearings officer's decision as
untinely; and (2) alternatively, affirnmed the hearings
officer's decision with tw additional conditions in the
event that, on appeal to LUBA, petitioner's appeal to the
city council was determned to be tinely.

Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR

Petitioner argues that the city erred in deciding that
the |l ocal appeal was not tinely filed because: (1) there is
no substantial evidence that the city miled the required
notice of decision to petitioner; and (2) the vcity
i nproperly determned the record date from which the tinme
for filing an appeal is cal cul ated.

A. Notice of Decision

ORS 227.173(3) requires that "witten notice of the
appr oval or deni al be given to all parties to the
proceedi ng." SRC 114.190(b) requires a copy of the decision
be muiled to everyone who appeared personally at the
heari ng.

Petitioner argues that he did not receive notice of the
November 7, 1994 decision until he telephoned the city on
Decenber 21, 1994, and that there is not substantial
evidence that the city did in fact mail the required notice
of decision to him

The city responds that there is substantial evidence in

the whole record to establish that the city properly mil ed
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its notice of decision to petitioner. The city explains
that in response to the notice of hearing on this matter
mai l ed to petitioner, petitioner and his wife attended the
hearing.2 Petitioner's wife signed the sign-up sheet at the
hearing, providing the rental property address as her
addr ess. 3 Petitioner did not sign the sign-up sheet.
However, during petitioner's oral testinony, he verbally
provided both the rental property address at 1205 Barnes
Road and his honme address in Stayton. Petitioner does not
contend that he specified which address was his mailing
address for purposes of mailing the notice of decision. The
city contends that it sent the notice of decision to the
1205 Bar nes Road address.

The record reflects that on Decenber 28, 1994, a city
secretary prepared a nmenorandum verifying that on Novenber
7, 1994 she sent the notice of decision "to the owner,
filer, contact person, persons submtting a |letter, persons
testifying at the hearing held on October 26, 1994, and the
Li berty Boone Nei ghborhood Association chair and |and use
chairs." Record 239. Additionally, the record indicates

that, in preparation for the May 13, 1996 city council

2The notice of hearing was sent to petitioner's honme address, listed in
the tax records, in Stayton, Oregon. Notice of hearing was also sent to
petitioner's rental property at 1205 Barnes Road, Salem which is adjacent
to the subject property.

3The sign-up sheet states "Clear and conplete information wll assure
you delivery of the decision on this matter." Record 229.
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heari ng, petitioner obtained the city secretary's deposition
during which she detailed the city's procedures for mailing
noti ces of decision. She testified during that deposition
t hat she keeps track of activities concerning all appeals on
a secretarial processing sheet. She stated that she mailed
the notice of decision in this case to all persons who
testified and on the date of the mailing, noted this action
on a secretarial processing sheet. She testified further
t hat she obtained the 1205 Barnes Road address, to which she
mai l ed the notice of decision, from the sign-up sheet and
the mnutes. 4

The chal l enged decision briefly describes the procedure
the city used for sending the notice of decision in this
case, and then concludes that there is substantial evidence
that the city provided the required notice of the Novenber
7, 1994 deci sion. However, we conclude that the evidence
upon which the city relied does not substantiate the city's
conclusion that it miled the notice of decision to
petitioner.

The secretarial processing sheet does not provide a
list of those persons to whom the notice of decision was
sent. The processing sheet is a check list of duties

pertaining to |and use applications. Record 236-38, 250

4t is not clear fromthe record that the mnutes had been prepared by
Novenber 7, 1994 or that the secretary consulted the m nutes. In any case,
after they were prepared the minutes reflected only the 1205 Barnes Road
address and not the Stayton address.
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Under the headi ng "RECEI PT OF HEARI NGS OFFI CER DECI SI ON" is
an item "Distribute the packets as follows:" next to which
is entered "11-7," apparently an action date, under which is
an item "ACTION SHEET, NOTICE MAP, AND APPEAL PROCEDURE
SHEET. Under that title are four categories, of which the
rel evant category, "Person testifying/submtting coments,"
is check marked. The city argues on appeal that this check
mark entry denonstrates that petitioner was sent the
required notice of decision. However, the processing sheet
does not identify who testified, a prerequisite to
determning to whom notice nust be sent. The secretary's
deposition testinony does not denonstrate that the secretary
reviewed the mnutes to determne if persons who did not
sign-up eventually testified or that she sent a notice of
decision to petitioner.

Thi s subassi gnnent of error is sustained.

B. Record Date of Decision

Petitioner argues that the city inproperly determ ned
the record date from which the time for filing an appeal is
cal cul at ed. SRC 114.190(a) requires t he pl anni ng
adm ni strator to record the date of receipt of the hearings
officer's decision and states "[s]uch decision shall not be
deenmed entered until so received and recorded."” Petitioner
reasons that if the chall enged decision has not been dated
as required by SRC 114.190(a), the decision is not yet final

for purposes of appeal.
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The staff report, adopted as part of the chall enged

deci si on, states:

"Appel l ant contends that the code requires that
the '"record date' be affixed by the adm nistrator

on the Hearings Oficer decision. This is not
what the code requires. The code requires that
the record date - the receipt date - * * * pe
recorded on the decision. The transcript of the
clerk's interview shows that this is exactly the
case - the date is recorded on the decision. Not
only that, but that date is also recorded on the
Secretari al Processi ng Sheet and t he Case

| nfornmati on Sheet, both of which docunents are
official file records.

"Consequently, the facts show that the record date
was properly recorded on the decision in this
matter." (Enphasis in original.) Record 67.

The county interprets its code to require that

t he

19 receipt date be recorded on the decision. We defer to the

20 county's interpretation. ORS 197.829(1).

Thi s subassi gnnent of error is denied.

The first assignment of error is sustained, in part.

23 SECOND ASSI GNMENT OF ERROR®

24

Petitioner argues t hat t he chal | enged deci si on

25 inperm ssibly makes two separate alternative decisions:

26
27
28
29
30

"The first decision made by the respondent is that
the | ocal appeal was not tinmely filed. The second
decision was that if its first decision was found
to be incorrect on appeal, a new decision would
spring forth approving the application with sone

city did not provide petitioner with tinmely notice of its decision
necessary for us to reach the second assignment of error to deternmine if we
may consider the city's alternative decision

Page 8
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additi onal conditions." Petition for Review 16-
17.

The city responds:

"This assignnment of error should be denied for

several reasons. First, Petitioner had anple
opportunity to raise this issue below and failed
to do so. Second, the City's adoption of the

alternative decision was an adm nistratively and
judicially economic response to an issue raised by
Petitioner Dbel ow Thi rd, no law bars this
procedure. Fourth, Petitioner is in no way harmnmed
or prejudiced by the City's adoption of this
procedure in this case.” Respondent's Brief 11-
12.

Petitioner is not raising a new i ssue before LUBA that
he should have but did not raise below The city council
did not elect to adopt alternative decisions until after
public participation was concluded. Petitioner was not
required to contest the city staff's suggestion to the city
council that it adopt alternative decisions in order to
preserve this issue on appeal.

However, we agree with the city that adoption of the
alternative decision was an admnistratively and judicially
econom ¢ solution in lieu of making a second, | ater decision
if it was determ ned on appeal that petitioner's appeal to
the city council was tinely. Mor eover, the outcones of the
alternative decisions do not differ. Under either decision,
t he variance is allowed. Petitioner is in no way harnmed or
prejudiced by the city's adoption of alternative deci sions.

The second assi gnnment of error is denied.
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FOURTH ASSI GNMENT OF ERROR

2 Petitioner argues that the city inproperly construed
3 SRC 115.020 in granting the variance.® SRC 115.020 states:
4 "The hearings officer may grant the degree of
5 variance from any of the developnent standards
6 i nposed on a particul ar subject property under the
7 provi sions of this zoning code which is reasonably
8 necessary to permt developnment for an otherw se
9 | awf ul use upon finding that each of the foll ow ng
10 criteria is nmet:
11 "(a) There are special conditions applying to the
12 | and, buildings, or wuse referred to in the
13 application, whi ch ci rcunst ances or
14 conditions do not apply generally to |[and,
15 buil di ngs, or uses in the sanme district, and
16 whi ch create unr easonabl e har dshi ps or
17 practical difficulties which can be nost
18 effectively relieved by a variance ordinance.
19 Nonconform ng |and, uses, or structures in
20 t he vicinity shal | not in t hensel ves
21 constitute such special conditions, nor shal
22 t he purely econom ¢ i nterests of t he
23 applicant. The potenti al for econoni ¢
24 devel opnment of the subject property itself
25 may, however, be considered anong the factors
26 specified in this section[;]
27 "(b) Granting a variance will not be unreasonably
28 detrinmental to the public welfare or to
29 property or inprovenents in the neighborhood
30 of the subject property;
31 "(c) Granting a variance wll not, under the
32 ci rcumst ances of t he particul ar case,
33 unreasonably affect the health or safety of
34 per sons wor Ki ng or resi di ng in t he
35 nei ghbor hood of the subject property; and

6Because we deny petitioner's second assignment of error, we consider
petitioner's subsequent assignnents of error which addresss the alternative

chal I enged deci si on.
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"(d) Granting a variance will be consistent with
the conprehensive plan and with the intent
and purpose of the zoning ordinance.”

Petitioner contends that "there is NO speci al
condition, unreasonable hardship or practical difficulties
present in the developnent of this property at all. * * *
This is a clear case of convenience, not hardship."”
(Enphasis in original.) Petition for Review 209. The
remai nder of petitioner's argunent is that the city went so
far in interpreting its ordinance in a flexible manner that
no variance can ever be denied. Thus, petitioner argues,
the city's interpretation is clearly wong and i ndefensi bl e.

Petitioner relies on Salem Golf Club v. City of Salem 28 O

LUBA 561 (1995), aff'd 134 O App 414 (1995) in which we
observed that although SRC 115.020(a) is |ess stringent than
a traditional variance ordinance, it does require a show ng
that hardships can be nost effectively relieved by a
vari ance. W fail to see how that observation supports
petitioner's contention that the city's interpretation of
its ordinance goes too far or is in some way inperni ssible.

In the Supplemental Findings, the city interpreted SRC
115. 020 as part of SRC chapter 115, stating:

"The pur pose of Secti on SRC Chapt er 115
denonstrates that it is to be interpreted nore
flexibly, and to be |ess onerous on applicants,
than traditional variance standards. We do not
interpret SRC Chapter 115 to be a traditional
variance standard that is as demanding on the
applicant as is proposed by the appellant. SRC
115. 010 states that the variance criteria are to
be interpreted flexibly and adaptably to allow the
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granting of variances when mninmum criteria
justifying deviation from a code provision are
met." (Enphasis in original.) Record 70.

To support this interpretation, the city relies on the
i ntent and purpose statenent of SRC 115. 010 which states, in

rel evant part:

"It is the intent of this chapter to provide
flexibility, adaptability, and reasonableness in
the application and adm nistration of this zoning
code where special conditions exist."

Qur inquiry is limted to whether the city's

interpretation is indefensible. deBar del aben v. Till anmook

County, 142 Or App at 325. The city's interpretation is not
i nconsistent with the purpose and policy of SRC Chapter 115,
and thus, is not indefensible.

Because the remai nder of petitioner's rationale is nore
in the nature of an inadequate findings or substantial
evidence challenge it will be dealt with under the third
assi gnment of error.”’

The fourth assignment of error is denied.

THI RD ASSI GNMVENT OF ERROR
Petitioner argues that the city's findings for the

alternative decision are inadequate because they inproperly

"Much of petitioner's argunment in this assignnent of error contains
al l egations of noise and light pollution. Petitioner does not show that
these problens would not occur in the absence of a variance. The record
does reflect several conplaints from petitioner and code enforcenent
activity addressing these problens. Record 64. However, petitioner does
not relate these concerns to the subject of this assignment of error, the
city's interpretation of SRC 115.020.
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construe SRC 115.020 and "essentially ignore" issues raised
by petitioner.8 Petition for Review 21. Petitioner argues

generally that he

"went to great |engths before the respondent to be
t horough and specific about his concerns regarding
the variance. Since all the relevant permts were
issued and construction of the BP service
station/conveni ence market/carwash were conplete
and a certificate of occupancy issued |ong before
the last public hearing, petitioner was in the
position of being able to not only express his

concerns but document them as well." Petition for

Revi ew 20.

Petitioner identifies several 1issues that he raised
that the city did not address. Petitioner contends that a

variance is not necessary because intervenor could have used
a design that did not require a variance. Thus, petitioner
argues the variance is not "reasonably necessary” to permt
devel opment of the site under the introductory | anguage of
SRC 115.020.°9 Petitioner contends also that the city did
not adequately address his concerns under SRC 115.020(c)
that the variance would unreasonably affect the health or

safety of persons residing in the neighborhood of the

8We addressed the city's interpretation of SRC 115.020 in the fourth
assi gnment of error.

9Pet i tioner describes this assignnent of error as an inadequate findings
chal l enge. However, except insofar as petitioner alleges the city did not
adequately respond to issues he raised, petitioner does not specifically
identify how the city's findings are inadequate or to which criterion his
argunment rel ates. H s statements assune that the city is obligated to
explore the feasibility of each alternative design proposed by petitioner,
without relating the failure to consider those proposals to any criterion
or the adequacy of any particular finding.
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subj ect property. Petitioner bases this contention on the
proximty of the enployees break roomto his property where
it creates noise and trash problens. We discuss each of
t hese i ssues under the appropriate variance criterion.

Fi ndi ngs nmust address and respond to specific issues,

raised in the proceedings below, that are relevant to

compliance with applicable approval standards. Hi || crest

Vineyard v. Bd. of Comm Douglas Co., 45 Or App 285, 293

608 P2d 201 (1980); Norvell v. Portland Area LGBC, 43 O App

849, 853, 604 P2d 896 (1979); Skrepetos v. Jackson County,

29 Or LUBA 193, 208 (1995); M Kenzie v. Miltnomah County,

27 Or LUBA 523, 544-45 (1994). In order to determne if the
city's findings are adequate, we nust determne if they
properly responded to the issues raised by petitioner.

SRC 115. 020( a)

Petitioner argues that the city did not find that the
desi gn chosen by intervenor was the nost effective design to
relieve I ntervenor's har dshi p, as required by SRC
115. 020( a) . Much of petitioner's argunent is prem sed on
findings that would be required to grant a variance under a
traditional, nore stringent standard than that adopted by
the city.

The city contends that it responded in its findings to
petitioner's argunment that granting the variance was
unnecessary to nost effectively relieve hardships and

difficulties. The city finds that the use of the subject

Page 14



© 00 ~N oo o b~ w NP

N NN N NN R R R R R R R R R R
g A W N P O © O N O U M W N L O

26

property 1is constrained by special conditions because of
set back and buffer yard requirenents on all sides so that:
"The net devel opable area of the property has been reduced
from 41,105 square feet to 25,899 square feet (a reduction
of approximately 37 percent due to SRC Chapter 130 and
Chapter 132)." Record 53. It also finds that, wthout a
vari ance, this reduction would require backing of and other
potentially hazardous novenents for I|arge tanker delivery
trucks.

The problem with the city's findings is that the
chal | enged deci sion does not discuss why granting a variance

is the npst effective nmethod to relieve the special

conditions of parcel size and shape. The findings do not
establish that the variance neets the requirenments of SRC
115.020(a) that special conditions apply to the subject

property that can be nost effectively relieved by a
vari ance. "

Thi s subassi gnnent of error is sustained.

SRC 115.020(b) and (c)

Petitioner alleges that the findings do not adequately
respond to the issue petitioner raised under SRC 115.020(b)
that the variance will not be unreasonably detrinental to
the public welfare and the nei ghborhood because they do not
address petitioner's concerns about noise and trash problens

created as a result of the proximty of the enployee break

roomto petitioner's property. Petitioner argues also that
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allowing a reduction of a thirty-foot setback to four feet
to allow operation of a commerci al enterprise IS
unreasonably detrinmental to the health and safety of the
nei ghbor hood whi ch precl udes a vari ance under SRC
115.020(c). The bulk of petitioner's argunment is devoted to
factual allegations regarding vacuum system noi se and |i ght
pol | uti on.

The chal | enged deci sion finds:

"Wth regard to SRC 115.020(b) and (c) we agree
with the hearings officer that the granting of the
vari ance, as conditioned, wll not adversely
affect M. Shaffer or his renters. Testi nony
before us nmade it clear that the opponents were
primarily concerned about the existence of a

service station on the parcel, not about any
aspect related to the variance. The evidence
presented by both the applicant and the appell ant
denonstrated that inmpacts on neighbors would
i kely have been higher had a service station been
built on the site without a variance; |ight and

noi se likely would have been directed nore in the
direction of the Shaffer residence."10 (Enmphasi s
in original.) Record 70-71

The findings supporting the decision, as conditioned,
adequately establish the factual and |egal basis for the

city's conclusion that the variance will not be unreasonably

10The chal | enged deci si on inposes the follow ng conditions:

"1l. Extend the existing wall |ocated along the west property
line to not less than 8 feet in height, with the height
measured from the grade of the paved surface of the
service station.

"2. Lower the height of all outdoor lighting |ocated within
30 feet of the west property line to a nmaxi mum hei ght of
eight feet." Record 47.
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detrinmental to the public welfare or the health and safety
of the neighborhood, and adequately responds to the issues
rai sed by petitioner.

Thi s subassi gnnent of error is denied.

SRC 115. 020 I ntroduction

Petitioner argues that the chall enged deci sion does not
make findi ngs pertaining to i ntroductory | anguage
"reasonably necessary to permt devel opnent”. We understand
petitioner to argue that the introduction sets forth
mandatory criteria. The challenged decision does not
address whether the introductory | anguage contai ns nmandatory
criteria or whether those statenments are nerely descriptive
of the focus of the four specific criteria. I n any case,
petitioner argued below that the proposed variance was not
reasonably necessary to permt devel opnent of the property.
It is not clear whether the city responded to this argunent.

Thi s subassignment of error is sustained.

The third assignment of error is sustained, in part.
FI FTH ASSI GNMENT OF ERROR

Petitioner argues that the chall enged decision is not
supported by substantial evidence in the whole record.
However, petitioner devotes his entire argunment to an
el aboration of his earlier inadequate findings argunment.

Petitioner has not developed a substantial evidence

argument sufficient for our review See Canby Quality of

Life Commnittee v. City of Canby, 30 Or LUBA 166, 179 (1995).
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1 The fifth assignnment of error is denied.

2 The city's decision is remanded.
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