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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
GARY BROWN
Petitioner,
VS.
LUBA No. 96-209

CITY OF ONTARI O
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
RI CHARD D. WETTSTEI N
| nt ervenor - Respondent . )

Appeal from City of Ontario.

Gary Brown, Ontario, filed the petition for review and
argued on his own behal f.

M chael W Franell, City Attorney, Ontario, filed a
response brief and argued on behalf of respondent.

Jeannette M Launer, Portland, filed a response brief
and argued on behalf of intervenor-respondent. Wth her on
the brief was Stoel Rives.

LI VI NGSTON, Referee, participated in the decision.

AFFI RVED 05/ 01/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the city council that
approves the tentative plan of a residential subdivision on
county land to be annexed to the city pursuant to a
devel opnent agreenent.
MOTI ON TO | NTERVENE

Richard D. Wettstein (intervenor), an applicant bel ow,
noves to intervene on the side of the respondent.l There is
no opposition to the nmotion, and it is allowed.
FACTS

The subject property includes 10.41 acres located in
the city's Urban Gowh Area.? The north edge of the
property borders Hunter Lane, and the east edge borders N W
19th. The proposed subdivision plan includes 35 residential
lots to be developed in two phases of first 17 and then 18
| ots. The area to be included in the first devel opment
phase is relatively flat. At | east part of the area to be

included in the second devel opnent phase is steeply sl oped.

1There were two applicants bel ow Only one intervened in this
proceedi ng.

2The city's brief explains the Uban Gowth Area is governed by an Urban
Growth Area Joint Managenment Agreenment (JMA), enacted by the city and by
Mal heur County, which gives the city "lead authority" to review all
annexation requests. The JMA has not been furnished to us. W infer it
al so authorizes the city to review subdivision requests in areas to be
annexed. Petitioner does not dispute the city's jurisdiction on the basis
that the subject property is outside the city limts.
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The city planning comm ssion held a public hearing on
May 30, 1996, and voted to recommend approval of the
tentative plan. The city council held a public hearing on
June 17, 1996, and remanded the application to the planning
conmm ssion for reconsideration. The planning conm ssion
then held "special" public hearings on August 6 and August
27, 1996, and again voted to recommend approval of the
tentative plan. The city council held public hearings on
Septenber 16 and Septenber 23, 1996. Both intervenor and
the opponents of the proposed subdivision submtted
additional witten evidence prior to October 1, 1996.
Record 81-142. On or about October 1, 1996, the staff
prepared a report to the <city council that included
addi ti onal evidence. Record 48-80. On October 4, 1996
intervenor and his wife submtted a letter that included
argunment addressing materials submtted after Septenber 23,
1996. Record 47.

On October 7, 1996, the city council reviewed the
materials submtted after Septenber 23, 1996. The counci
did not invite additional public testinony, but deliberated
and then approved the application. This appeal foll owed.

FI RST ASSI GNMENT OF ERROR

Petitioner states the city "lacks jurisdiction" to
approve the subject application because the north 30 feet of
the proposed subdivision do not belong to the applicants.

Petition for Review 3. W understand petitioner to contend
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the applicants Jlack standing to apply for subdivision
approval on land they do not own. Petitioner relies on
Ontario City Code (0OCC) 10B-02-10, which provides, in
rel evant part:

“APPLI CATION AND STANDING TO |INTIATE. An
application for a |l and use action may be initiated
by the owner of the property involved or an
aut hori zed agent. Aut hori zation to act as an
agent shall be in witing and filed wth the
application. * * *"

Petitioner argues, in essence, that since the north 30 feet
of the proposed subdivision belong to a neighbor opposed to
the developnment, the applicants could not initiate an
application to devel op that portion of the property.

The city and intervenor (respondents) do not dispute
that if the applicants do not own the north 30 feet of the
proposed subdi vi sion, the applicants do not have standing to
initiate a developnent application that includes that
portion of the property. However, respondents maintain that
the applicants do own the north 30 feet of the proposed
subdi vi sion and, therefore, do have standing.

As a review body, we are authorized to reverse or
remand a | ocal governnment's |and use decision if it is "not
supported by substantial evidence in the whole record.”

ORS 197.835(7)(a) (0. Younger v. City of Portland, 305 O

346, 358-60, 752 P2d 262 (1988). Substantial evidence is
evi dence upon which a reasonable person would rely in

reaching a decision. City of Portland v. Bureau of Labor
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and Ind., 298 O 104, 119, 690 P2d 475 (1984); Carsey V.
Deschutes County, 21 O LUBA 118, aff'd 108 Or App 339

(1991). W will defer to the <city's <choice between
conflicting evidence if a reasonable person could reach the

city's decision. Mazeski v. Wasco County, 28 Or LUBA 178,

184 (1994), aff'd 133 O App, 258, 890 P2d 455 (1995);
Mclnnis v. City of Portland, 25 Or LUBA 376, 385 (1993).

The parties dispute the exact Ilocation of a 1/16
section line to the north of the subject property. The
| ocation of the section |line is inportant because petitioner
argues the south side of Hunter Lane presently follows the
section line and, "[i]n order to correct past m stakes, the
extended road needs to be shifted 30 feet to the south so
that the mddle of the road is on the actual section line."
Petition for Review 5. According to petitioner, the south
half of Hunter Road, included on the subdivision plat as
part of the subject property, is actually the land of the
property owner to the north.

Petitioner relies on a 1980 transportation plan map and

an "official survey" done for a federally funded sewer

project for the city, called "Qutfall C" Petitioner
cont ends:
"The Qutfall C project placed a sewer manhole
precisely on the section line that identifies the
property boundaries. This manhole, the key to
this property boundary, is in direct east-west

alignment with the southern edge of Hunter Lane
and the actual location of the section line. This
manhole is the nost northerly manhole on the
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applicant's property."” Petition for Review 7.

Respondents answer that a professional surveyor trained
to locate the property boundaries prepared the subdivision
plan, and a "record of survey" was placed in the record
The city argues further that the plan drawings for the
Qutfall C sewer line in fact support a conclusion that the
sewer manhole is not |ocated on the 1/16th section |ine, but
at "Engineering Station 13+51.7, which in layman's ternms is
1,351.7 feet South of the North Section Line." Respondent
Ontario's Brief 4. The city notes that were the section a
"standard section" of 5,280 feet in length, the distance to
the 1/16th section line would be 1,320 feet, not 1,351.7
feet. However the section involved is not a standard
section, and thus there is a discrepancy of roughly 30 feet.
The city's position is essentially consistent wth the
testinmony of the applicants' surveyor before the <city
pl anning conm ssion that there is a discrepancy of 27.5
feet. Record 596. The city attorney/planning director3
testified before the city planning comm ssion that the
transportation and sewer nmaps, upon which petitioner
depends, are based on aerial photographs and are not
entirely reliable. Record 597.

Petitioner makes several other argunents about the

evidence that do not nerit discussion. Assum ng the

3The city attorney is also the city planning director
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evidence on the location of the north boundary line is
actually conflicting, which is not apparent, a reasonable
person could reach the sane conclusion as the city.

The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

Petitioner contends procedural errors on the part of
the city require remand.

A. Violation of ORS 197.763(6)(b)

Petitioner contends the <city failed to provide
opponents an opportunity to rebut evidence submtted by the
applicants after the Septenber 23, 1996 city council hearing
and prior to the city's final decision on October 7, 1996.
Petitioner conplains it was not clear at the end of the
Septenber 23, 1996 hearing whether the hearing was being
conti nued under ORS 197.763(6)(b) or whether the record was
being left open for additional witten evidence or testinony

under ORS 197.763(c).*

40RS 197.763(6) provides, in relevant part:

"x % % * %

"(b) If the hearings authority grants a continuance, the
hearing shall be continued to a date, tinme and place
certain at |least seven days fromthe date of the initia
evidentiary hearing. An opportunity shall be provided at
the continued hearing for persons to present and rebut

new evi dence and testinony. If new witten evidence is
subnmitted at the continued hearing, any person may
request, prior to the conclusion of the continued

hearing, that the record be left open for at |east seven
days to subnit additional witten evidence or testinony
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The mnutes of the Septenmber 23, 1996 city council

meeti ng state:

"There being no further proponent testinony and no
further opponent testinony, the Mayor declared the
heari ng cl osed.

"[ The Mayor] stated the action was to |eave the
witten record open for seven days from tonight's
date and take final action one week from tonight,
the first Council nmeeting in October would be
Cct ober 7th." Record 159.

It was clear that the hearing was not being continued under
ORS 197.763(6)(b), but that instead, the record was being
| eft open for additional witten evidence or testinony under
ORS 197.763(c).

Next, petitioner contends that the attorney for the
applicants submtted witten comments only 45 m nutes before

the deadline, mking it inpossible for petitioner to

for the purpose of responding to the new witten
evi dence.

"(c) If the hearings authority leaves the record open for
additional witten evidence or testinony, the record
shall be left open for at Ileast seven days. Any
participant may file a witten request with the |oca
government for an opportunity to respond to new evi dence
submitted during the period the record was |eft open. If
such a request is filed, the hearings authority shall
reopen the record pursuant to subsection (7) of this
section.

"x % % * %

"(e) Unless waived by the applicant, the |l|ocal governnent
shall allow the applicant at |east seven days after the
record is closed to all other parties to subnmt final
written argunents in support of the application. The
applicant's final subnmttal shall be considered part of
the record, but shall not include any new evi dence."
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respond. However, petitioner acknow edges he did not file a
witten request with the city for an opportunity to respond
to new evidence submtted during the period the record was
| eft open. Under ORS 197.763(c), he was required to do so
to protect his right to respond.

Finally, ©petitioner contends the <city should have
provi ded an opportunity to submt a witten rebuttal to the
comments of the applicants' attorney because the city
accepted witten argunent from the applicant on October 4,
1996. However, the <city acted in accordance with ORS
197.763(6)(e), which allows an applicant seven days after
the record is closed to all other parties to submt fina
witten argunents in support of the application.

Thi s subassi gnnent of error is denied.

B. Negotiations to Sell Lots

Petitioner contends the city violated ORS 92.016(1) in
approving the proposed subdivision plan.> Petitioner notes

the city mayor stated for the record at the June 17, 1997

SORS 92.016(1) provides:

"No person shall sell any lot in any subdivision with respect
to which approval is required by any ordinance or regulation
adopted under ORS 92.044 and 92.048 wuntil such approval is
obt ai ned. No person shall negotiate to sell any lot in a
subdi vision until a tentative plan has been approved."

"Negotiate" is defined by ORS 92.010(4) as foll ows:

"' Negotiate' means any activity prelimnary to the execution of
a binding agreenent for the sale of land in a subdivision or
partition, i ncl udi ng but not limted to adverti sing,
solicitation and pronotion of the sale of such |and."
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city council nmeeting that his wfe had discussed the
possi bl e purchase of property in the subdivision with the
applicants before deciding to make an offer on another piece
of property.

Petitioner appeals the city's decision. We do not
deci de here whether the applicants violated ORS 92.016(1) in

di scussing the possible purchase of property in the
subdivision with the mayor's wife prior to tentative plan
approval . To the extent petitioner mkes an argunent
related to i nproper bias on the mayor's part as a result of

t he discussion, see, e.g. 1000 Friends of Oregon v. WAsco

Co. Court, 304 O 76, 742 P2d 39 (1987), the argunent is not
sufficiently developed to permt revi ew. Deschut es

Devel opment v. Deschutes Cty., 5 O LUBA 218 (1982).

Petitioner does not denonstrate he was prejudiced as a
result of the applicants' contact with the mayor's wife. W
understand the mayor's disclosure to have been pronpted by

ORS 227.185(3).% It was not an adni ssion of bias.

60RS 227.180(3) provides:

"No decision or action of a planning commssion or city
governi ng body shall be invalid due to ex parte contact or bias
resulting fromex parte contact with a nenber of the deci sion-
making body, if the nenber of the decision-nmaking body
receiving the contact:

"(a) Places on the record the substance of any witten or ora
ex parte comunications concerning the decision or
action; and

"(b) Has a public announcenent of the content of the
comuni cation and of the parties' right to rebut the
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Thi s subassi gnnent of error is denied.

C. City's Failure to Consider Al Alternatives

Petitioner contends the <city erred in failing to
consider the alternative of denial when it made its
decision. According to petitioner, the planning comm ssion
and city council were under an obligation to discuss denial,
as well as approval or approval with conditions, if the
record supported denial.

We agree with petitioner that the planning conmm ssion
and city council were under an obligation to consider deni al
if the record required denial. However, we understand both
the planning comm ssion and city council to have concl uded
the record supported approval. Therefore, neither body had
an obligation to consider denial.

Thi s subassi gnnent of error is denied.

The second assignnment of error is denied.

THI RD ASSI GNVENT OF ERROR

Petitioner contends the city violated ORS 92.090(2)(c)

by failing to ensure the tentative plan conplied with the

OCC.7 Petitioner makes three subassignnents of error based

substance of the communication made at the first hearing
following the conmmunication where action wll be
considered or taken on the subject to which the
conmuni cation related.”

TORS 92.090(2)(c) requires, anpng other things, that a tentative plan
for a subdivision conply with applicable local "regul ations adopted under
ORS 92.044 that are then in effect for the city or county within which the
| and described in the plan is situated."
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on his contention that certain information required by OCC
10C-01-055 is mssing fromthe tentative plan.?8

As an initial point, we note that OCC 10C-01-055
permts information otherwise required with the tentative
plan for a subdivision to be shown on the tentative plan or
acconmpanying material. It also permts the planning
official to approve the deletion of any item deened by that
official to be unnecessary.

Furthernmore, as a general rule, the om ssion of

information required by the |ocal code from a devel opnent

80CC 10C-01- 055 provides, in relevant part:

"1 NFORMATI ON REQUI RED W TH THE TENTATI VE PLAN. The follow ng
informati on shall be shown on the tentative plan or
acconpanying material for a subdivision, or partition when
applicable. The planning official or director of public works
may approve the deletion of any item deened by them to be
unnecessary.

"x % % * %

"9, The location and direction of watercourses including al
irrigation and drain ditches and the location of areas
subj ect to flooding and duration of flood.

"x % % * %

"18. The location within the land developnent and in the
adjoining streets and property of existing sewers, water
mai ns, culverts, and drain or irrigation pipes and
di t ches.

"x % % * %

"22. If lot areas are to be graded, a plan showing the nature
of cuts and fills and information on the character of the
soi | .

"x % *x * %"
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application is harmess procedural error if the required
information is |located el sewhere in the record. To obtain
reversal or remand of the challenged decision on the basis
of such an om ssion, petitioner nmust explain why the m ssing
information is necessary to determne conpliance of the
proposed devel opnent with applicabl e approval standards, and
the mssing information nust not be found el sewhere in the

record. Furler v. Curry County, 27 Or LUBA 497, 502 (1994).

A. Thayer Ditch

Thayer Ditch is a drainage or irrigation ditch that
crosses the northwest corner of the subject property. It is
shown on various maps of the area and is nentioned in deeds
to an adjacent property. Record 123, 170-79, 226, 229, 231.
During the city council's Septenmber 23, 1996 neeting, Thayer
Ditch was the subject of extensive discussion between
opponents and proponents of the proposed devel opnent and
several city staff, including the planning director. Record
146- 49.

Petitioner assigns error to the applicants' failure to
show Thayer Ditch on the prelimnary plan, as required by
OCC 10C-01-055(9) and (18). However, there is enough
information elsewhere in the record, including a mp
provided by an opponent at Record 231, to |ocate Thayer

Ditch with sufficient specificity to sati sfy
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OCC 10C-01-055.°9

Thi s subassi gnnent of error is denied.

B. Cuts and Fills

Petitioner contends the information submtted by the
applicants does not satisfy OCC 10C-01-05(22), which, "[i]f
ot areas are to be graded,” requires "a plan show ng the
nature of cuts and fills and information on the character of
the soil." VWhen petitioner raised this issue below the
applicants' surveyor explained that the plans submtted
include a tentative plan that shows lots wth existing
contour lines and a tentative grading and drai nage pl an that
shows lots with future, post-grading contour |ines. Record
485, 488. To determine the nature of cuts and fills, a
person can "pick any point on the plans and subtract the
differences to see the cut or fill at any point on the
pl ans. ™ Petition for Review 24 (transcript of surveyor
testinony at August 6, 1996 planning conm ssion neeting).
The challenged decision finds the tentative grading and
drai nage plan "shows the nature of cuts and fills for |ot
areas to be graded."” Record 5.

W reject petitioner's argunent that the tentative

grading and drainage plan was submtted to satisfy the

9Petitioner does not assign error to the city's conclusion that the
| ands of the proposed subdivision are not burdened by an easenent, right-
of -way or license for the Thayer Ditch. The conclusion relies in part on a
report from an attorney retained by the applicants who so opined after
i nvestigating and analyzing the deeds and maps submitted by opponents.
Record 124-38. See al so Record 48-80, 146-49.
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requirement in OCC 10C-01-05(7) that the tentative plan show
contour |ines. That requirenment was addressed by the
tentative plan itself. Record 485. The contour lines in
the tentative grading and drainage plan describe the slopes
that will exist after grading is conpleted.

Petitioner's other contentions address the [|evel of
detail that should be required in a plan show ng "the nature
of cuts and fills." Petitioner argues there nust be sone
illTustration of the actual nature of cuts and fills proposed
for individual Ilots in the grading plan. Petitioner
contends that certain lots to be developed in the second
phase will, because of their slope, require grading that is
not shown on the grading plan. Petitioner maintains that a
retaining wall or other safety feature will be necessary for
hillside ot stability, and this "reality on the ground” is
not adequately illustrated in the grading plan. Petition
for Review 25.

OCC chapter 10B-55 (Partitions and Subdivisions)
requires the city planning comm ssion to consider certain

deci sion criteria as appropriate.” Al t hough this
subassi gnnent of error specifically contends only that
certain information required by OCC 10C-01-05(22) is m ssing
fromthe prelimnary plan, petitioner's argunents adequately
rai se the issue of whether there is adequate evidence in the

materials submtted by the applicants to allow the city to

determ ne conpliance with the fourth decision criterion,
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stated in OCC 10B-55-30(4): "The ability of all lots to be
built upon as of right under the zoning currently governing
the land."

The chal l enged decision finds that although it appears
a few of the lots will be "very limted as to the size and

shape of hone that can be built,” even these |ots "appear to
be 'buil dable'" under the OCC. Record 5. Relying on a
report furnished by an environnmental consultant, which is at
Record 411, the decision identifies the soil on the subject
property as Owhee silt loam10 |t concludes the proposed
street and | ot designs neet the maxi num gradi ng standards
al l owed by the OCC. |Id.

Petitioner does not dispute the city's finding, based
on the tentative grading and drainage plan, that each | ot
"appears" bui | dabl e, not wi t hst andi ng t he difficulties
associ ated with devel opment on certain |ots. Record 5. W
understand the city to have nade a determ nation that it is
feasible to conply with OCC 10B-55-30(4). The commentary of
t he applicants' engineer, which acconpanies the prelimnary
pl an, explains that "final grading and terracing [will be]
left up to the prospective buyers to fit their individual

honme design."” Record 478.

To the extent that petitioner contends that every

10The challenged decision mentions that the soil «classification was
di sputed at the August 6, 1996 planning conmi ssion hearing, but petitioner
does not dispute the soil classification in this appeal
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grading detail wth respect to individual lots nust be
wor ked out at the tinme of the prelimnary plan, we disagree.
The city made a feasibility determ nation, supported by
substantial evidence provided by the applicants' engineer.
The city then deferred to a later date the actual adoption
of technical solutions, on a Ilot-by-lot basis, to the
grading problenms posed by slope and soils concerning the
construction of individual residences.1l As we explained in

a simlar case:

"The lack of a requirement for a conplete
technical solution at the tentative plan approval

stage wll likely not satisfy opponents who
believe a satisfactory technical solution is not
possi bl e. On the other hand, the applicant
frequently will be nmotivated to keep costs as |ow
as possible wuntil tentative plan approval is
assured, and nmay not want to incur the costs of
providing additional information where questions
are rai sed concer ni ng particul ar approval
standards or site conditions. The city's

obligation is to require sufficient information at
the tentative plan approval stage to make the
initial determ nation of feasibility. As |long as
the determ nation of feasibility is adequately
expl ained and supported by substantial evidence
i.e. evidence a reasonable person would accept as
adequate to support the decision, the city my
properly defer final engineering review to its
staff."” Sout hwood Honeowners Assoc. v. City of
Phil omat h, 21 Or LUBA 260, 272-73 (1991).

Thi s subassignment of error is denied.

11These technical requirements are found in OCC chapter 10C-30. Wth
certain exceptions that do not apply here, OCC 10C-30-20 requires a permt
before any grading is done.
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C. Locati on of 500-Year Fl oodpl ain

Petitioner contends the information submtted by the
applicants does not satisfy OCC 10C-01-05(9), which requires
the prelimnary plan show "[t]he location * * * of areas
subject to flooding and duration of flood." Although there
is no dispute that the subject property is not within the
100-year floodplain, petitioner contends part of the north
end of the property is within the 500-year fl oodpl ain.

The chall enged decision finds that no portion of the
subject property is in the floodplain, according to the
Federal Enmergency Managenent Agency (FEMA). Record 6. That
finding is supported by witten testinony of the applicants’
engi neer which states the pertinent FEMA map shows the 500-
year fl oodplain stops just north of the subject property.12
Record 476. In addition, the <city attorney/planning
director testified before the planning conm ssion that the
city considers only the 100-year floodplain when eval uating
proposals for residential devel opnent. Record 619. Si nce
under OCC 10C-01-055 the "planning official" may approve the
deletion fromthe prelimnary plan of any item deenmed by him
to be unnecessary, the failure to delineate the 500-year
floodplain on the subject property, assumng the 500-year
floodplain is on the subject property, is no basis for

r emand.

12The FEMA map itself is not in the record.
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1 Thi s subassi gnnent of error is denied.
2 The third assignnment of error is denied.

3 The city's decision is affirmed.
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