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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,
Petitioner, LUBA No. 96-233

FI NAL OPI NI ON
AND ORDER

VS.

DOUGLAS COUNTY,

N N N N N N N N N

Respondent .

Appeal from Dougl as County.

Melinda L. Bruce, Assistant Attorney GCeneral, Salem
filed the petition for review and argued on behalf of
petitioner. Wth her on the brief was Hardy Myers, Attorney
General , David Schuman, Deputy Attorney General, and
Virginia L. Linder, Solicitor General.

Paul E. Meyer, Assistant County Counsel, Roseburg,
filed the response brief and argued on behal f of respondent.

GUSTAFSON, Referee; HANNA, Chief Referee, participated
in the decision.

REMANDED 05/ 19/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON
Petitioner appeals the county's anmendnent of the

popul ati on elenment of its conprehensive plan.

FACTS

During the 1995 |egislative session, the |egislative
assenbly adopted HB 2709, now codified at ORS 195.036. That
statute provides, in relevant part:

"The coordinating body under ORS 195.025(1) shal
establish and maintain a population forecast for
the entire area within its boundary for wuse in
mai ntai ning and updating conprehensive plans, and
shall coordinate the forecast wth the |ocal
governnments within its boundary."1

In response to that directive, Douglas County convened
a Popul ati on For ecast Comm ttee, consi sting of
representatives from the county, the twelve cities in the
county, and the Unpqua Regional Council of Governnents
( URCOG) . In April, 1996, that commttee began updating the
county's existing popul ation nodel and made projections for
popul ati on growth through 2016. In March, 1996, the state

econom st also initiated a population forecast study for

10RS 195.025(1) states:

"In addition to the responsibilities stated in ORS 197.175,
each county, through its governing body, shall be responsible
for coordinating all planning activities affecting |and uses
within the county, including planning activities of the county,
cities, special districts and state agencies, to assure an
integrated conprehensive plan for the entire area of the
county. * * **
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each county throughout the state. The state economst’s
study had a schedul ed conpl eti on date of October 15, 1996.
Based upon the results of +the county's population
forecast study, the county initiated a |egislative anendnment
to the population elenment of its conprehensive plan. On
August 30, 1996, the county notified the Departnent of Land
Conservation and Devel opnment (DLCD) of the proposed
amendnent, scheduled for consideration by the planning
conm ssion on October 17, 1996. On Septenber 20, 1996, the
county planning staff met with the state econom st. The
econom st requested that consideration of the plan amendnment
be delayed until the state forecast was available and could
be considered in the county's eval uation. On Cctober 2,
1996, DLCD submtted several comments to the proposed
amendnents, questioning both the county's nethodol ogy and
its conclusions regarding its population forecasts. DLCD
expressed concern, in part, wth the county's proposed
adoption of a w de forecast range of between 14 to 53
percent growth, and urged instead the county adopt a single

forecast.? DLCD also comented that "information in the

2Wth regard to the county's forecast of a w de percentage range of
growth, DLCD s menorandum st ates:

"The county should eventually adopt a single forecast in
addition to or in lieu of a forecast range. A single nunber,
subject to revision if future growh differs significantly,
woul d provide an adequate factual base for distributing county
forecasts to the cities under SB 2709 and maki ng deci si ons that
nmust consider popul ation and enploynment forecasts. Even for
the few planning functions that a forecast range may be
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stating, in part:

until the state econonmst's forecast could be considered,

1 proposed plan anmendnent is inadequate to fully evaluate the
2 county's nethodol ogy and information on which the county's
3 forecasts are based." Record 120. The menorandum cites
4 nunerous inadequacies in the nethodology and information
5 provided in the forecast.3 In addition to its specific
6 coments, DLCD requested that the County continue the matter
.

8

suitable, a forecast ranging from 14 to 53 percent growth
provides little guidance for sound decision-naking. Gven the
wi de range in the county's proposed popul ati on projection, the

county does not explain how these projections will be used or
which projection (i.e., the high projection or the [|ow
projection) will be used in naking key |land use decisions such

as the review of a proposed urban growth boundary anendnent.”
Record 120.

3In discussing the inadequacies in the information and nethodol ogy,

menor andum states, in part:
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"Also, information in the proposed plan anendnent is inadequate
to fully evaluate the county's nethodology and information on
which the county's forecasts are based. For exanple, the
factual basis for relying upon: (1) the last 5-year mgration
rate; (2) a 1 percent reduction of the 5-year rate; (3)
stopping the reduction at the 80 percent l|evel; and (4) using
the 1.5 and 2.5 percent growh rates are not presented or
pl anned. These are questions that need to be addressed and
should be discussed with the state econonist before the
forecast is adopted.

"* * * [No date or explanation is given for the average annua
growh rates assuned for the cities. This information also
needs to be provided before this forecast is adopted.

"Finally, no analysis is provided regarding econonmc factors
and trends that are likely to stinmulate or inpede growh wthin
the county. For these reasons, the [DLCD] requests that the
Dougl as County Planning Commission delay adoption of this
proposed anendnent and ask the respective County Planning
Department and URCOG staff to work with the state economi st to
prepare a coordi nated popul ation forecast." Record 120.

t he
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"Since Dougl as County submtted the updat e
popul ati on elenment, the state issued prelimnary

statewi de and county forecasts. Representatives
from the county have net with state officials to
di scuss the two forecasts. The state is now

considering the county's information and wll
communi cate further with the county regarding the
final state forecast. The departnment requests
t hat Dougl as County continue to work with * * *
the state econom st, toward a coordi nated forecast
of population and enploynment for Douglas County
and its cities. Therefore, we ask that the county
post pone adoption of this anmendnent and request
that the county and [URCOG work with the state
econom st to develop a single forecast to be used
by both the state and the county in future
pl anning activities." Record 119.

The county planning director responded in witing

s nmenorandum stating, in part:

"The update of our Popul ation  El enent and
Projections has been in our work program for
al nost two years. We have brought to concl usion
an update to an inportant part of our plan which
was carefully coordinated with our cities. Your
comments about supporting data and nethodol ogy
will be addressed in our adoption. The support
docunment for our plan anmendnents has al ready been
provided to the State Econom st. As you know ORS
195.036 is very clear as to who is responsible for
area (County) popul ation forecasts. I am
surprised that the State of Oregon (State
Econom st's O fice) has enbarked upon a project
whi ch duplicates what |ocal governnment has been
enpowered the responsibility to carry out. We
have asked the State Econom st to coordinate our
work with their project. The State's work my
hel p other jurisdictions who are not prioritizing
popul ati on forecasts. e appreci ate your
constructive comments on this anmendnment proposal."”
Record 118.

Notw t hstanding the planning director's response

the record does not reflect that the planning
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conm ssion was made aware of DLCD s request or its numerous
comment s. 4 At the October 17, 1996 planning comm ssion
hearing, the planning director inforned the conmm ssion of
the state econom st's request that the county continue its
consi deration of the anmendnent pending conpletion of the
state's study (Record 106), and reported on the neeting with

the state econom st as foll ows:

"We did run into one area of difficulty and that
was that the state, although not enpowered to do
so by the statutes, began initiating a popul ation
forecast for counties that they were going to give
to counties and say you have to use this in the
i mpl erentation of House Bill 2709. We took
exception to that and the state econonm st who was
doing that forecast did cone down a few weeks ago
with the original, initial hearing and at that
heari ng we presented our material, showed them why
we felt their initial nunmbers were incorrect.
They took our material back and have indicated
that they will be adjusting their forecast for

4DLCD's October 2, 1996 nenorandum discusses both the proposed
anendnents to the conprehensive plan population element and proposed
anmendnents to the water resources el enent of that plan. The minutes of the
Cctober 17, 1996 planning commission neeting reflect that the planning
director stated that DLCD had "nade constructive comments" on the proposed
amendnments to the water resources el enent. Record 106. Those m nutes do
not indicate any statenent by the planning director regarding DLCD s
concerns and comments about the popul ation el ement amendnents. The m nutes
of a planning comr ssion workshop held earlier in the day on October 17,
1996 reflect that the conmission considered only the water resources
el ement anendnents. Those nminutes state that the "Planning Departnent
staff submitted to the Comr ssion nmenbers copies of letters received from
the Departnent of Land Conservation and Devel opnent (letter of support) * *
* Record 101. G ven that DLCD s nenorandum di scussed both the water
resources elenment anmendments and the population element amendnents, the
pl anni ng conm ssion may have received copies of DLCD s comments regarding
the population element anendments. However, workshop minutes do not
indicate that the population elenent anendnents were discussed, and the
m nutes of the Cctober 17, 1996 planni ng comi ssion neeting do not indicate
that DLCD s conments were nmentioned at that neeting.
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this part of the state.” Respondents Brief, EX.
1, Excerpts of Planning Comm ssion Meeting of
10/ 17/ 96, p. 12.

The planning comm ssion did not delay the proceedings
but instead, on October 17, 1996, recomended approval of
the proposed anmendnents. The Board of Comm ssioners
(comm ssioners) then adopted the amendnents on October 30,
1996. Neither the mnutes nor the transcript of the
conm ssioners' neeting reflect that the conm ssioners were
made aware of DLCD s comments and request for continuance
A transcript of the conm ssioners’ heari ng, however
reflects t hat t he pl anni ng di rector i nfor med t he
conm ssioners generally regarding the state economst's

concerns but not its request for continuance, stating:

"This particul ar conprehensive plan anendnent does
not contain any policies, it's the findings and
text for the conprehensive plan and we undertook
and reached wunaninmus consent on the enclosed
popul ati on projection. In the nmeantime, the State
of Oregon entered into this and decided that they
woul d establish projections for |ocal governnments
to work from And the legislature did not enpower
that, the legislature nade very clear this was to
be a coordinated county effort, and so we nmet with
the state and communi cated with them and fired off
a couple of letters nmaking it clear that this was
a local projection and it would be appropriate for
them to incorporate the county's projection into
their work rather than the reverse to occur. This
is a policy projection which projects about 2
percent annual growth. The projection the state
has prepared for Douglas County actually show by
the year 2040 no increase in population. And
which we found a great deal of concern and
objection to that particular tine. ook xn
Transcript of 10/30/96 Board of Conmm ssioners
Meeting, Ex. 2, p. 15.
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DLCD appeals the county's adoption of the population
el ement anmendnents.
FI RST ASSI GNMENT OF ERROR

DLCD contends the county violated Statew de Planning
Goal 2 when it failed to coordinate its population
projections with DLCD and the state econom st.

Goal 2 requires, in part, that conprehensive plans be

"coordinated" wth the plans of affected governnmental

units.> Conprehensive plans are "'coordinated" when the
needs of all levels of governnent have been considered and
accommodat ed as nuch as possible.”™ ORS 197.015(5); Brown v.

Coos County, 31 Or LUBA 142, 145 (1996). Conprehensive pl an

coordination is a two step process, which requires:

" 1. The nmakers of the [conprehensive] plan
engaged in an exchange of information between
t he pl anni ng jurisdiction and af fected
governnmental wunits, or at least invited such
an exchange.

" 2. The jurisdiction used the information to
bal ance the needs of all governnental units *
* * in the plan formulation or revision."
Brown, 31 Or LUBA at 146, citing Raj neesh v.
WAsco County, 13 Or LUBA 202, 210 (1985).

A local governnent is not required to "accede to every
request that nmay be made by a state agency."” Brown at 146.
It must, however, "adopt findings responding to legitimte

concerns.” ld., citing Waugh v. Coos County, 26 Or LUBA 300,

5The parties agree that DLCD and the state's econonist are affected
governnmental units as defined in ORS 197. 835.
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314 (1993).

The county acknow edges it did not adopt "technical
findings" to respond to the agency requests, but argues that
Goal 2 does not require such findings so long as there is an
adequate factual base in the record to support its decision.

The county relies on Redland/Violal/Fischer's MI|l CPO .

Clackamas  County, 27 O LUBA 560 (1994), in which we

expl ai ned that the requirenent that |egislative findings be
supported by an "adequate factual basis" can be net either
through findings in the decision, or through "argunent and
citations to facts in the record adequate to denonstrate
that the challenged Ilegislative decision conplies wth
applicable |l egal standards.” 1d. at 564.

The requirement that the county's findings nust be
supported by an adequate factual basis is distinct fromthe
Goal 2 coordination requirenment. \While an adequate factua
basis for the decision can be established through argunent
and citation to the record, in order to satisfy the Goal 2
coordination requirenent, the county is required to adopt

findings that respond to agency concerns. ONRC v. City of

Seaside, 29 O LUBA 39, 56 (1995). A statenment in the
record that the staff rejected the agency concerns does not
sati sfy the coordination requirenent.

Moreover, even if the county's disposition of the
coordi nation requirenment could be supported by reference to

the record, the record here shows that the county's
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adm nistrative rejection of the agencies' requests was based
upon a msunderstanding of those agency requests. The

county argues:

"Thus, even though the county did not adopt
technical findings concerning coordination wth
DLCD and the state econom st, the record in this
matt er denonstrates that the county did engage in
dialogue with DLCD and the state econom st and
that the county did respond to the state's desire
that the county use the state econom st's nodel."
Respondent's Brief 7-8.

Nei ther DLCD nor the state econoni st requested that the
county use the state econom st's nodel. Rat her, both
agenci es requested that the county tenporarily postpone the
adoption of its plan amendnents until the state's
projections were conpleted so that there could be an
"exchange of i nformation” and an opportunity for
coordi nati on between the state and county. It appears that
the county's sole response to DLCDs and the state
econom st's concerns and requests was that the county, and
not the state, had jurisdiction to prepare population
pr oj ecti ons. As even the county acknow edged at oral
argument, however, that jurisdiction does not supersede or
elimnate the Goal 2 coordination requirenent.

The requirenment in Goal 2 that the county engage "in an
exchange of information" between affected agenci es would not
require that the county suspend its process indefinitely
pendi ng ot her agenci es' conpi |l ati on of i nformati on.

However, given the inmnence of the state's populations
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projections and the close factual relationship between the
county's proposed anendnents and the agencies' concerns, the
requested postponenent in this case was reasonable and
necessary in order to enable the necessary coordination. By
di sm ssing both agencies' requests w thout even making the
decision nmakers aware of those requests, the county
elimnated the possibility for exchange of information
required by Goal 2. By elimnating any possi ble exchange of
information, the county consequently failed to bal ance the
needs of those agencies.® Thus, the county has failed to
satisfy either step of the Goal 2 coordination requirenent.

The first assignnent of error is sustained.
SECOND ASSI GNMVENT OF ERROR

Goal 2 requires that |and use planning decisions have
an adequate factual base. W have previously concluded that
this requirenent is identical to the substantial evidence

requi rement for quasi-judicial decisions. 1000 Friends of

Oregon v. City of North Plains, 27 Or LUBA 372, 378 (1994),

citing Younger v. City of Portland, 305 Or 346, 752 P2d 262

(1988). Petitioner contends that the county plan anendnment
violates Goal 2 because it |acks an adequate factual basis
for its in-mgration and out-m gration projections.

The county acknow edges that the findings thensel ves do

6Petitioner does not assign error to the county's failure to respond to
DLCD s substantive concerns regarding the county's nmethodology or
concl usi ons.
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not identify the factual basis for the decision. The county
argues, however, that the record itself provides adequate
support, and that the record contains 75 pages of factual
support for its popul ation projections. However, it has not
substantiated, in its brief or in oral argunent, where in
those 75 pages there is a factual basis for its in-mgration
and out-mgration projections.”’ The county relies on a
statement nmade by a staff nmenber to the planning comm ssion
at its October 17, 1996 neeting, to explain the factual

basis for the projections:

"I think the best way to give you this update is
to |l et you know that we didn't change the existing

nodel . Page nunmber 8 [Record 26] shows the nodel
and what it is, is it takes the existing
popul ati on and | ooks at changes in the popul ation.
Net natural increase, which is people that are
born m nus people that have died. And then net
m gration, which is people that conme into the
county m nus people who |eave the county. Then

what we do is we take, that is oversinplified.
How the death rates are determned is based on
state figures. The state actually has death
rates. They al so have birth rates. M gration we
use, we have the periods, so that's how we
adjusted the mgration. What it does is it takes
the five-year period and says that, over tine,

that factor w Il decrease by 80 percent. So,
there will be |ess people. Instead of it grow ng
each year, it's actually going to fall off. So,

that's what the npdel shows.

"What's interesting to point out 1is, that the

"The county contends that 23 factual findings and 14 conclusions in the
record resolve questions about the population projection nodel, yet the
county does not specify the evidence upon which it relies.
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little table on the bottom of page 8 [Record 27]
shows that there was an anomaly. The expectation,
the original nodel expectation was that the range
of population was to be, in the year 2000, was to
be a low of 112,000 and a high of 135, 000. What

the model is trying to show you is during the
period of 1980 to 1985 and to 1990, we had a great
out-m gration. An unexpected event occurred. So
that's why we did an adjustnment to the nodel. And
what we did is say that, because this unexpected
event occurred, that doesn't mean the nodel is
bad. What it neans is we need to update the data
in the nodel and project it forward. And that's

what we did. We took the nodel apart, we updated
the figures, updated the base data, and then we
projected the data forward and that's what you
have on this table that goes from 1995 to 2016."
Respondent's Brief 10-11, Transcript of 10/17/96
Pl anni ng Conmm ssion Meeting, Ex. 1, p. 12.

This explanation, which the county contends provides
factual support for its projections, provides no evidence to
substantiate the county's figures for in-mgration and out-
m gration. It neither provides nor refers to factua
docunmentation of the "anomaly" or "unexpected event", yet
appears to base a total alteration of the data and node
upon this "event." The statenment |ikew se provides no ot her
factual justification of how the county reached its in-
m gration and out-m gration projections.

W agree wth petitioner that the county has not
denonstrated an adequate factual basis to support its in-
m gration and out-m gration projections, and therefore, has
not established an adequate factual base for the popul ation
forecasts upon which the plan amendnent is based.

The second assignnment of error is sustained.
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1 The county's decision is remanded.
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