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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

RON MANNI NG,

Petitioner,
LUBA No. 97-011
VS.
FI NAL OPI NI ON

CITY OF ST. PAUL, AND ORDER

N N N N N N N N N

Respondent .

Appeal from City of St. Paul.

WIlliam C. Cox, Portland, filed the petition for review
and argued on behal f of petitioner.

David Grau, Portland, filed the response brief and
argued on behal f of respondent.

GUSTAFSON, Referee; LIVINGSTON, Referee, participated
in the decision.

AFFI RVED 05/ 02/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.

NATURE OF THE DECI SI ON

Petitioner appeals a city ordinance extending a

FACTS

nmor at ori um

In June, 1995, the city adopted a noratorium on new

adopting

appeal ed.

construction pursuant to ORS 197.520(2).1 In its findings

the noratorium the city found that there were

numerous shortages related to its public facilities. There

was no opposition to the noratorium adoption, and it was not

The city extended the noratorium in January,
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10RS 197.520(2) identifies the requirenents for adoption of noratoria as
fol |l ows:

" For

urban or urbanizable land, a nmoratorium may be justified

by denpnstration of a need to prevent a shortage of public
facilities which would otherwi se occur during the effective
period of the noratorium Such a denpnstration shall be based

upon

reasonably available information, and shall include, but

need not be limted to, findings:

"(a)

" (b)

"(c)

Showi ng the extent of need beyond the estinated capacity
of existing public facilities expected to result from new
| and devel opnment, including identification of any public
facilities currently operating beyond capacity, and the
portion of such capacity al ready comitted to
devel opnent ;

That the noratoriumis reasonably limted to those areas
of the city, county or special district where a shortage
of key public facilities would otherw se occur; and

That the housing and econonic devel opment needs of the
area affected have been accommpdated as much as possible
in any program for allocating any renmining public
facility capacity.
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1996, and again in June, 1996 pursuant to ORS 197.530(2).2
Nei t her of those extensions was appealed. |In January, 1997,
the city adopted the challenged ordinance, extending the
noratorium for a third and final tinme.s3 Through his
attorney, petitioner argued agai nst the extension.

Petitioner appeals the approval of the third extension,
requesting that this Board find the nmoratoriuminvalid.
SCOPE OF REVI EW

The <city <challenges petitioner's requested relief,
asserting that this Board does not have authority to
invalidate the noratorium The city agrees that we have
jurisdiction to review the chall enged noratorium extension.

The city argues, however, that our authority to review the

20RS 197.530(2) sets forth the criteria for extension of a noratorium

"No moratorium adopted under ORS 197.520(2) shall be effective
for a period Ionger than six nonths fromthe date on which the
corrective program is adopted, but such a noratorium may be
extended provided the city * * * adopting the noratorium hol ds
a public hearing on the proposed extension and adopts witten
findings that:

"(a) Verify that the problem giving rise to the noratorium
still exists;

"(b) Denonstrate that reasonable progress is being mde to
alleviate the problemgiving rise to the noratorium and

"(c) Set a specific duration for the renewal of the
nmor at ori um'

30RS 197.530(3) provides:

"No single extension under [ORS 197.530(2)] may be for a period
| onger than six nmonths, and no noratorium shall be extended
nore than three tines."
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moratorium extension does not allow us to invalidate the
moratoriumitself.
ORS 197.540 describes our review authority, in part, as

foll ows:

"(1) In the manner provided in ORS 197.830 to
197. 845, the Land Use Board of Appeals shall
review upon petition by a county, city or
special district governing body or state
agency or a person or group of persons whose
interests are substantially affected, any
noratorium on construction of | and
devel opnent or a corrective program alleged
to have been adopted in violation of the
provi sions of ORS 197.505 to 197.530.

"(2) If the board determ nes that a noratorium or
corrective program was not adopt ed in
conpliance with the provisions of ORS 197.505
to 197.530, the board shall issue an order
invalidating the npratorium?®™ (Enphasi s
added.)

ORS 197.540(2) specifies that if this Board determ nes
t hat any noratorium or corrective programwas not adopted in
conpliance with ORS 197.505 to 197.530 (the noratorium
statute), we nust invalidate the noratorium We read the
term "noratoriunm to enconpass the entire duration of a
moratorium including both the six-nonth period follow ng
the initial adoption under ORS 197.520(2) and any additi onal
six-month periods during which the noratorium is extended
under ORS 197.530(2). Thus, if this Board determ nes that a
nmor at ori um extension does not conply with ORS 197.530(2),
ORS 197.540(2) requires this Board to "issue an order

invalidating the noratoriunmf at the point at which it was
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i nproperly extended. We, therefore, disagree with the city
that we lack authority under ORS 197.540(2) to invalidate
t he noratorium Rather, if we determne that the city did
not conmply with ORS 197.530(2) when it extended the
nmoratorium the nmoratoriumitself wll end.

However, invalidation of a noratorium for failure to
conply with ORS 197.530(2) does not invalidate the adoption
of the noratorium ORS 197.540(1) specifies that our review
must be in the mnner provided in ORS 197.830 to ORS
197.845. ORS 197.830(8) requires that "[a] notice of intent
to appeal a | and use decision * * * shall be filed not |ater
than 21 days after the date the decision sought to be
revi ewed becones final." W find nothing in ORS 197.540 or
el sewhere in the noratorium statute that would supersede
this requirenent or otherwise allow an untinely challenge to
the adoption of a noratorium through a challenge to a
nor at ori um ext ensi on.

The 1995 noratorium adoption is not at issue in this
case. At issue here is an extension of that noratorium
which is subject to conpliance with ORS 197.530(2).

FI RST ASSI GNMENT OF ERROR

Petitioner argues the city's decision to extend the
noratorium violates the noratorium statute because there is
not substantial evidence to support the conclusion that the
shortages which gave rise to the nmoratorium still exist, as

required by ORS 197.530(2)(a).
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Petitioner challenges the city's finding that "the
City's shortage of public facilities, as set forth in
Ordi nance 1995-167, which gave rise to the nmoratorium still
exists." Record 4. However, the substance of his chall enge
is that the shortages do not continue to exist because they
did not exist when the noratorium was enacted. Petitioner

ar gues:

"For the City to make a finding that the public
facility shortage still exists, there needed to be
a denmonstrated problemin the first place.

"Ordi nance No. 1995-167 [adopted in 1995] decl ared
a noratorium on new construction within the City
of St. Paul. The City made several findings of
fact relating to the shortage of public facilities
giving rise to the noratorium The findings are
not supported by substantial evidence in the
record that the shortages existed when the Board
adopted Ordi nance 1995-167. Therefore a finding
that the shortages giving rise to noratorium still
exist cannot rely on Odinance 1995-167 for
support. The City cannot find the problem still
exi sts because it failed to denonstrate a problem
in the first place.” (Record citations omtted.)
Petition for Review 7.

Thus, in his petition for review, and at oral argunent,
petitioner's argunent that the shortages do not continue to
exist is confined to his allegation that the shortages did
not exist when the noratorium was adopted in 1995.
Petitioner makes numerous evidentiary challenges to the
findings adopted in 1995. He does not, however,
i ndependently challenge the findings made in 1997 that the
shortages identified in 1995 continue to exist. Rat her,

follow ng individual challenges to the findings adopted in
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1995, petitioner concl udes:

"The above analysis denonstrates the findings of
fact in Ordinance No. 1995-167 are not supported
by substantial evidence in the record before the
City Council when it passed the noratorium The
City never justified the noratorium through
evi dence that supports the existence of shortages.
Not hi ng that a reasonabl e person would have relied
on in the record denonstrated the existence of the

probl em Wt hout properly denonstrating the
exi stence of the alleged problem a finding that
the problem still exists cannot be supported.

Therefore, the findings in Odinance No. 1997-167
[the <challenged extension] that the shortage

declared in Ordinance No. 1995-167 still exist is
not supported by substantial evidence in the whole
record."” Petition for Review 22.

The city correctly responds that the time for
chall enging the 1995 adoption of the noratorium has |ong
expired, and that petitioner cannot challenge a two-year old
adoption of the noratorium through a challenge to a third
extension of it. \hether there was substantial evidence to
justify the city's 1995 findings regarding the shortages in
public facilities is not rel evant to this review
Petitioner had the opportunity in 1995 to chall enge those
findings. He did not.

The substantial evidence question relevant here, under
ORS 197.530(2)(a), is whether there is evidence in the
record to substantiate that the shortages identified in 1995
still exist. Petitioner's argunent does not directly
address this question.

Substantial evidence is evidence a reasonable person

would rely on in reaching a decision. City of Portland v.

Page 7



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

Bureau of Labor and Ind., 298 O 104, 119, 690 P2d 475

(1984). In reviewing the evidence, we nust consider and
weigh all the evidence in the record to which we are
directed, and determ ne whether, based on that evidence, the
| ocal decisionmaker's conclusion is supported by substanti al

evi dence. Younger v. City of Portland, 305 Or 346, 358-60,

752 P2d 262 (1988); 1000 Friends of Oregon v. WMarion County,

116 Or App 584, 588, 842 P2d 441 (1992). If there is
substantial evidence in the whole record to support the
city's decision, LUBA will defer to it, notw thstanding that
reasonabl e people could draw different conclusions from the

evi dence. Adler v. City of Portland, 25 O LUBA 546, 554

(1993).

I n maki ng an evidentiary chall enge petitioner may argue
that there is no evidence to support the local governnment's
concl usi on, t hat the evidence upon which the |oca

governnent relies is not substantial or does not in fact

support its conclusion, or both. Canfield v. Yanmhill
County, 142 O App 12, 920 P2d 588 (1996). While his

argunment is indirect, and therefore unclear, we understand
petitioner to argue here that there is both no evidence to
support the city's decision, and that the evidence upon
which the city relies does not support its conclusion, or is
unsubst anti al .

The city ~cites to evidence 1in the record to

substantiate its conclusion that the shortages that existed
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when the noratorium was adopted in 1995 continue to exist.
Based upon the evidence in the record to which we have been
directed, we conclude both that there is evidence upon which
the city could rely in reaching its conclusion, and that a
reasonabl e person could reach the decision the city made in
finding that the shortages continue to exist.

The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

Petitioner alleges the noratorium extension violates
the noratorium statute because there is not substantial
evidence to support the conclusion that reasonable progress
is being made to alleviate the problens giving rise to the
nor at ori um as required by ORS 197.530(2)(b). ORS
197.530(2)(b) requires that the city "[d]enpnstrate that
reasonabl e progress is being mde to alleviate the problem
giving rise to the noratorium?"™

In finding conpliance with ORS 197.530(2)(b), the city

f ound:

"Reasonabl e progress is being made to alleviate
the problem giving rise to the noratorium
including installation of a water treatnent system
to correct water quality problens; installation of
wat er meters on al | exi sting connecti ons;
repairing or upgradi ng sanitary sewer lift
stations; application for and receipt of grants to
finance preparation of a master plan for the
devel opnent, repair or upgrade of the storm sewer
system and street system" Record 4.

Petitioner disagrees that the city has nade "reasonabl e

progress." He argues with respect to several corrective
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program neasures that the limted progress nade to date is
unreasonabl e, and that there is no evidence in the record to
support the county's <conclusion that the progress is
reasonable. He further asserts that evidence upon which the
city relied to support its findings does not support its
concl usi on.

Petitioner offers no contrary, conflicting evidence to
support his argunent. However, it appears that petitioner
argues here that there is no evidence to support the city's
deci sion that reasonable progress has been made, and that
the evidence wupon which the <city relied to reach its
decision is not substantial in that it does not in fact
support that decision.

In response to petitioner's evidentiary chall enge, the
city cites to testinmbny and evidence from several
individuals wthin the <city who have been assigned
responsibility for inplenmenting the corrective program and
fromindividuals contracted by the city to perform specified
tasks to inplenent the program While there is obviously
sonme dispute between petitioner and the city as to what
constitutes "reasonabl e" progress, each of these individuals
reported to the city regarding the progress that has been
made, and that which is yet to be nmade.

We find that there is evidence in the record related to
the city's finding that reasonable progress has been mde.

We also find that the evidence upon which the city relied is
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such that a reasonable person could reach the decision that
the city did when it found that the city has nmade reasonabl e
progress in alleviating the shortages identified when the
nmor at ori um was adopt ed.

The second assi gnnment of error is denied.

o 0o A W N P

The city's decision is affirned. 4

4At oral argument petitioner noved to either supplenment the record or
have this Board take official notice of April 3, 1995 city council ninutes,
on the basis that the city should have and failed to include themin the
record of this proceeding. A challenge to the contents of the |ocal record
must be made through a record objection filed within 10 days after the
record is filed with LUBA. OAR 661-10-026. Petitioner's nmotion is denied.
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