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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

M. HOOD STEWARDSHI P COUNCI L,

Petitioner,
LUBA No. 97-007

)

)

)

)
VS. )

) FI NAL OPI NI ON

)

)

)

CLACKAMAS COUNTY, AND ORDER
Respondent .
Appeal from Cl ackamas County.
Patricia Ferrell - French, West Li nn, represented

petitioner.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, represented respondent.

LI VI NGSTON, Referee; HANNA, Chief Referee; GUSTAFSON,
Referee, participated in the decision.

Dl SM SSED 06/ 18/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the county board of
conm ssioners (Order No. 96-742) that i mpl enents the
county's forest managenent strategy by ordering the sale of

two county-owned forest parcels totaling approximtely 279

acres.1
FACTS?

Uilizing the data from a resource evaluation, public
conmment , and i ndividual site analysis by the county

forester, the county adopted a forest managenent strategy in
July, 1996. The county divided its M. Hood Corridor forest

properties into three categories: (1) parcels that are too

lpetitioner's notice of intent to appeal states that it appeals three
deci si ons:

"1 The alleged adoption by the C ackamas County Board of
County Comm ssioners on Novenber 14, 1996, of a revised
ti mber property strategy plan;

" 2. Adopting a revised tinmber property strategy wthout
i ssuing an order fromwhich to appeal; and

" 3. Cl ackamas County Board of Comm ssioners Order No. 96-742,
dated Decenber 12, 1996, which * * * inplenented the
revised timber property strategy plan in part and ordered
the sale of tw forested properties in the M.
Hood/ Hoodl and area of Cl ackamas County, * * *_*

However, in a subsequent submi ssion, petitioner clarified that it is
actually appealing only the adoption of Order No. 96-742. Petitioner's
Response to Respondent's Motion to Disnmiss 2-3

2No record has been filed in this appeal. The parties have stipul ated
to allow us to deternm ne whether we have jurisdiction, based on attachnents
to subm ssions filed in connection with the county's notion to disniss
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sensitive to harvest because of view protection, waterway
buffering, endangered wildlife or high recreation potential;
(2) parcels that should be clear cut because difficult
terrain and poor access make them difficult to harvest
selectively; and (3) parcels that can be "economcally"
selectively harvested. The county concluded that parcels in
t he second category should be sold at auction to the highest
and best bidder, on the prem se that these parcels would be
of higher value on the tax rolls and would be nore
effectively managed in private hands. The proceeds fromthe
sale of these parcels was to be placed in the county's
Forest/Parks Trust Fund, to be used for the acquisition of
new park and recreation sites or for capital inprovenents
identified in the county's parks plan.

The county eventually identified two parcels in the
second category. On Decenber 12, 1996, the county adopted
Order No. 96-42, which inplenented the forest managenent
strategy, identified as a "tinber property strategy." Order
No. 96-742 concludes that for wvarious reasons, including
fl ood danage to parks, a proposed golf course devel opnent,
and ot her inprovenents and acquisitions intended for parks,
it is appropriate for the county to sell the two parcels.

Thi s appeal foll owed.

MOTI ON TO DI SM SS
The county nobves to dismss this appeal on the ground

that the adoption of Order No. 96-742 is not a |land use
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deci sion over which we have jurisdiction. As the party
seeking LUBA review, the burden is on petitioner to
establish that the appeal ed decision is a | and use deci sion.

Billington v. Polk County, 299 O 471, 475, 703 P2d 232

(1985).

Under ORS 197.825(1), LUBA has exclusive jurisdiction,
subject to limtations stated in ORS 197.825(2) and (3),
over the review of "land use decisions”" and "limted |and
use decisions"3 that neet either the statutory definitions
in ORS 197.015(10) and (12), or the significant inpact test
referred to in Petersen v. Klamath Falls, 279 O 249, 566

P2d 1193 (1977) and City of Pendleton v. Kerns, 294 O 126,

653 P2d 992 (1982).4 Since petitioner concedes the adoption

SPetitioner does not contend the challenged decision is a limted |and
use deci sion.

40RS 197.015(10) states, in relevant part:
"' Land use decision':
"(a) Includes:

"(A) A final decision or determnation nmade by a loca
government or special district that concerns the
adopti on, amendnment or application of:

"(i) The goals;

"(ii) A conprehensive plan provision;

"(iii)A land use regulation; or

"(iv) A new |land use regulation; or
"“(B) * * * ; and

"(b) Does not include a decision of a |ocal governnent:

Page 4



of

O 00 ~NO O B w N =

Order No. 96-742 is not a "significant inpact” |and use

decision, we limt our consideration to whether it is a

statutory | and use deci sion.

Petitioner argues:

"The issues of this appeal are not who purchases
the two parcels and not what m ght be done wth
the two parcels once they are sold. The issues on
appeal [are] whether Respondent, under the M.
Hood Community Plan and the Conprehensive Pl an, a)
had the authority to determne to sell the |and,
and b) had the authority to determne to sell the
land for the reasons stated in Order No. 96-742
The finality necessary under ORS 197.015(10), was
met when Respondent ordered the two parcels of
land to be sold. Consequently, Order No. 96-742
is a final land use decision of the County which
clearly ~concerns the adoption, amendment or
application of the conprehensive plan as required
for LUBA' s review under ORS 197.015(10)."
Petitioner's Response to Respondent's Mtion to
Dismss 7 (bold in original).

Petitioner bases its assertion that the county had no

23 authority to sell or to determne to sell the two parcels on

24 quoted selections from the C ackamas County Conprehensive

25 Plan (CCCP), the Munt Hood Community Plan (MHCP), and the
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"(A) Which is made under | and use standards which do not
require interpretation or the exercise of policy or
| egal judgnent;

"(B) \Which approves or denies a building pernmt issued
under cl ear and objective | and use standards;

"(C MWhichis alimted |and use decision; or
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1976 Mount Hood Community Plan (1976 MHCP). > The
rel ati onship between the CCCP, the MHCP and the 1976 MHCP is
explained in a subsection of the IMHCP entitled "Planning

Process":

"1.0 The Clackamas County Conprehensive Plan is
applicable to the M. Hood area; however, the

M. Hood Community Plan takes precedence
where conflicts between the two docunents
exi st.

"2.0 The statenent of issues and alternatives and
the inventories and data of the 1976 M. Hood
Community Plan, the 1976 M. Hood Planning
Unit Draft Environnental Statenment, and the
revisions and additions to these docunments
are adopted as background reports for the
policies and designations of the M. Hood
Community Plan."”™ CCCP 175.

The county contends the selections from the CCCP, NHCP
and 1976 MHCP do not state approval standards that apply to
the challenged decision. The county argues that since
petitioner has not identified applicable approval standards
in either the county conprehensive plan or the county's | and
use regul ations, petitioner has not shown the decision to be
a land wuse decision, as the term is defined in ORS
197.015(10) .

Petitioner quotes the follow ng passages fromthe NMHCP:

"The M. Hood area is unique, and the policies of
the M. Hood Community Plan recognize this
character. The econonmy of the community 1is
dependent upon t he conservation of t he

5The MHCP is a chapter of the CCCP
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envi ronnent, whi ch creates t he setting SO
attractive to both residents and visitors." CCCP
167 (IVHCP "I ntroduction").

"All areas wthin the 100 vyear floodplain,
wet | ands and sl opes exceeding 25% in the M. Hood
area shall be designated Resource Protection Open
Space." CCCP 170 (MHCP "QOpen Space").

Petitioner does not explain why these passages apply to
the county's decision to sell county forest |land. W agree
with the county that they do not. The first passage, which
is fromthe introduction to the MHCP, is descriptive. The
second passage does not nention the sale of forest |and
Petitioner does not contend the county's sale of forest |and
woul d affect a designation of the two parcels as Resource
Protection Open Space, if they are in fact so designated
and we do not see that it woul d.

Petitioner next quotes passages from the 1976 MHCP.
Petitioner argues that since the MHCP states the 1976 NHCP
and the revisions and additions to it are adopted as
background reports for the policies and designations of the
MHCP, "the initial [1976 MHCP] should be referred to in
order to determine the intent and purpose of the current
[ MVHCP] and whet her Order No. 96-742 conplies with the [ VHCP]
and the [CCCP]." Petitioner's Response to Respondent's
Motion to Dism ss 6.

Petitioner msunderstands the function of the 1976
VHCP. Background reports typically <contain data and

information that describe a community's resources and
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features and address the topics specified in the applicable
St at ew de Pl anni ng Goal s. Background reports are not the
equi val ent of conprehensive plans, which set forth the
community's | ong-range objectives and the policies by which
it intends to achieve them?® The conprehensive plan is
adopted by ordi nance and has the force of [|aw Al t hough a
conprehensi ve plan could conceivably incorporate portions of
a background report by reference, petitioner does not show
t hat has occurred here. Even if the 1976 MACP had the force
of law prior to the adoption of the MHCP, it no | onger does,
as it has been relegated by the WMHCP to the status of a
background report.

Finally, petitioner quotes policies from the CCCP

itsel f:

"2.0 Protect native plant species, wetlands, and
st r eambank veget ation on Count y- managed
public | ands.

"% * * * *

"10.0 VWhen natural resource activities (e.g.,
commercial tinber harvesting) conpete wth
retention of vi sual or uni que/ nat ur al
resources and val ues, the County shal
coordi nate with appropriate state and

60RS 197.015(5) defines "conprehensive plan," in relevant part, as

"* x * g generalized, coordinated land use nmap and policy
statenent of the governing body of a local governnent that
interrelates all functional and natural systens and activities
relating to the use of lands, including but not limted to
sewer and water systens, transportation systens, educational
facilities, recreational facilities, and natural resources and
air and water quality nmanagenent prograns. * * *"
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federal agencies to mnimze significant

adverse i npacts. The County also wll
encourage the public acquisition of |and
t hrough purchase or | and exchange, or

conservation easenents in designated scenic
corridors or vistas and unique/distinctive
natural areas (see Map I11-4)." CcCccpP
WIldlife Habitats and Distinctive Resource
Areas Elenment, Policies 2.0 and 10.0.

and

"7.0 Adopt and i npl enent an updated Forest
Managenment Plan for County-owned forest
| and, enphasizing consolidation/exchange of
scattered County holdings to facilitate nore
I ntensive prograns for tinmber mnagenent,

par k devel opnent and acqui sition, and
protection of any recognized watershed,
recreation, or scenic values." CCCP For est

El ement, Policy 7.0.

Policies 2.0 and 10.0 of the CCCP WIldlife Habitats and
Distinctive Resource Areas elenent clearly are not
applicable to a decision to sell county forest |land. Policy
2.0 applies to county-owned | and, but nothing in it suggests
that the county cannot sell | and. Policy 10.0 encourages
the public acquisition of Iland through purchase or |and
exchange, but it too does not prohibit the county from
sel ling | and.

Petitioner argues that Policy 7.0 of the CCCP Forest
El ement applies, on the theory that the forest managenent
strategy adopted in July, 1996 constitutes an "updated
Forest Managenent Plan for County-owned forest |and," and
the sale of the two parcels inplenments the strategy.

Petitioner states that the question on appeal is whether the
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requirenments of the CCCP were nmet in the approval and
i npl enentation of the forest managenent strategy, which, in
turn, resulted in Order No. 96-742 authorizing the sale of
the two parcels.

In determning whether a local governnent decision
concerns the application of a conprehensive plan provision

or a land use regul ation,

" * * jt is not sufficient that a decision my
touch on sonme aspects of the conprehensive plan
[ or | and use regul ati ons], rat her t he
conprehensive plan [or regulations] nust contain
provi sions intended as standards or criteria for
maki ng the appeal ed decision.”™ Billington v. Polk
County, 299 Or 471, 475, 703 P2d 232 (1985).

Even if we assune that the forest managenent strategy
adopted in July, 1996 constitutes an "updated Forest
Managenent Plan" for county-owned forest |and and that the
sale of the two parcels inmplenents the strategy, we do not
agree with petitioner that a decision to sell the two
parcels pursuant to the strategy inplenments the CCCP.
Petitioner does not denobnstrate that the strategy is itself

a part of the CCCP. See MIler v. City of Dayton, 22 O

LUBA 661, 664-65, aff'd 113 O App 300 (1992) (a
conprehensive plan policy to protect trees on city property
is not an approval standard for a park expansion that wll

require the renmoval of trees); City of Portland v. Miltnomah

County, 19 Or LUBA 468 (1990) (where a county plan policy
directs the county to enter into wurban area planning

agreenments, but does not adopt such agreenments as part of
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t he conprehensive plan, the application of such agreenents
is not an application of the county conprehensive plan over
whi ch we have jurisdiction under ORS 197.015(10)).

Petitioner has not carried its burden of denonstrating

t he chall enged decision is a | and use decision. This appeal
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is dism ssed.
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