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1 BEFORE THE LAND USE BOARD OF APPEALS
2 OF THE STATE OF OREGON
3

4 SAM BROWN, PETER CARLSON and )
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9 )

10 VS. )

11 )
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16 and )

17 )

18 C. GORDON SHOWN and CLI FFORD C.
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43 Appeal from Jefferson County.

)
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AND ORDER

LUBA No. 96-095

45 Bill Kloos, Eugene, filed a petition for review and
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argued on behalf of petitioners Sam Brown, Peter Carlson and
North Madras Hei ghts Nei ghborhood Association. Wth him on
the brief was Johnson, Kloos & Sherton.

Celeste J. Doyle, Assistant Attorney General, Salem
filed a petition for review and argued on behalf of DLCD.
Wth her on the brief was Theodore R Kul ongoski, Attorney
General, Thomas A. Balner, Deputy Attorney GCeneral, and
Virginia L. Linder, Solicitor General.

No appearance by respondent.

John A. Rankin, Tualatin, filed the response brief and
argued on behalf of intervenors-respondent.

LI VI NGSTON, Referee; GUSTAFSON, Referee, participated
in the decision.

REMANDED 08/ 18/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the board of county
comm ssioners (county board) that changes the conprehensive
pl an designation of 70.4 acres from Exclusive Farm Use (EFU)
- Intensive Agriculture to Rural Residential and rezones the
| and from Exclusive Farm Use A-1 to Rural Residential (RR)
MOTI ON TO | NTERVENE

C. Gordon Shown and Clifford C. Sweatte (intervenors),
the applicants below, nove to intervene on the side of the
respondent. There is no opposition to the motion, and it is
al | owed.
FACTS

The subject property consists of two |ots (49.46 acres
and 20.94 acres) located about two mles northeast of
Madr as. A lateral canal of the North Unit Irrigation
District (NUD) fornms the curved northern boundary and
continues south near the eastern boundary of the property.
The land to the east of the property is zoned EFU. There is
a 3.7-acre parcel between the property and the NU D canal to
the east, which is used for a residence and a feedlot;
beyond that, to the east of the canal, is an irrigated 120-
acre parcel used for comercial agriculture.

The land to the north, which is separated from the
subj ect property by the NU D canal, is zoned Existing Rura

Devel opnment (ERD). It is used for small hobby farms and
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ot her residential and farm uses.

The land to the northwest and west is a 98-acre parce
di vided by the NU D canal. About 50 acres of the 98 acres
are located to the north of the canal and are in irrigated
commerci al agriculture. The remai ning acreage to the south
of the canal is not irrigated and is unused.

The land to the south and southwest is zoned RR The
land to the south adjoining the western half of the southern
boundary has been developed with residences on small |lots.
The owners of these residences hold in common the land to
the south adjoining the weastern half of +the southern
boundary. That land is zoned EFU.

In summary, nmore than half of the boundary of the
subject property adjoins EFU zoned |and and npbst of the
remai ni ng boundary adjoins ERD zoned | and. Less than a
quarter of the boundary adjoins |and presently zoned RR

The soil type on approximately 61 percent of the site
is 24B (Capheal y-Reuter sandy |oam. According to the
findings, soil type 24B is always mpped as a conplex.
Record 37. Caphealy is Class IV soil and Reuter is Class
Vle soil. I d. Thus regardless of whether Caphealy or
Reut er predom nates, the property is agricultural |and under
the Goal 3 definition.

The property originally was intended by intervenor
Shown to be the third and fourth phases of the Bitterbrush

Ri dge subdi vision and was included, together with the first
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and second phases, in the county's "M7" exception area,
which was acknowl edged by the Land Conservation and
Devel opment Comm ssion (LCDC) in July, 1982. The
acknowl edgnent of the M7 and other exception areas, based
on a conclusion that they were both needed and commtted,

was appealed to the Court of Appeals, which remanded on the

basis that not all of the commtted exceptions were
justified. 1000 Friends of Oregon v. LCDC (Jefferson
County), 69 Or App 717, 688 P2d 103 (1984) (1000 Friends/
(Jefferson County)). The court expl ained:

"Areas M2, M5 M6, M7, M9, and M 13 together
run along the northeastern boundary of the Madras
UGB and part way down its eastern side. They have
areas of residential developnent and also, as
ground and aerial photographs make abundantly
clear, a large irrigated agricultural area at
their heart, directly connected with agricultura
areas within the UEG. Oher portions of the areas
are in dry land farmng or are unused. The
residential areas, including partially devel oped
pl atted subdivisions, are probably either built
upon or commtted, but we cannot say from the
information in the record that the agricultural
area or the undevel oped areas are conmm tted.

"The northern portions of M2 and M5 are
undevel oped and in large parcels which the county
has not shown to be commtted. According to 1000
Friends, they include several 40-acre parcels.
These exceptions areas also include part of the
irrigated agricultural section we described above.

M 6 consi sts al nost entirely of irrigated
agriculture. M7 is at the edge of these areas
and, except for a few houses at the northern end,
is entirely undevel oped. The county's only
justification for an exception for the undevel oped
portion is that it wll provide for projected
popul ation growth." 1d. at 729.
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On remand the county renoved the subject property from
the M7 exception area, rezoning it for exclusive farm use,
but successfully established an exception with respect to
the first and second phases of the Bitterbrush Ridge
subdi vi si on, based on the degree to which physical
devel opnent had taken place within and adjacent to those
phases. Exceptions were ultimately taken on land to the
sout hwest (M5), south (M7) and north (M 8) of the subject
property.l The county's conprehensive plan and inplenmenting
regul ati ons were acknow edged in 1985. The plan exception
findings state wth respect to the M5 M7 and M8
exception areas that developnent standards and setback
requi renents contained in the zoning ordinance (and, in the
case of the M5 and M7 exception areas, the subdivision
or di nance) shoul d ensure t hat resour ce/ non-resource
conflicts remain limted or do not substantially increase.?

Descri bi ng what has occurred since 1985, the chall enged

deci si on states:

"In the intervening years, Phase | and Il, |ocated
to the south of the subject property and
consisting of 16 lots, have been devel oped and
sold. M. Shown expected that a subdivision final
pl at approval could be obtained for the subject
property when t he availability of rural
residential |ands reached a |ow enough |evel that

1The location of the exceptions and adjacent uses relative to the
subj ect property is shown on a map at Record 495.

2The plan exception findings are attached as an appendix to petitioner
Brown's petition for review. See Appendix 48, 53 and 60.
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28
29
30

additional RR |l ands were justified.

"* * * The subject property consisted of two
phases of a tentatively approved, unrecorded and
undevel oped subdivision, consisting of 37 |lots.
The property owner has submtted a proposed
Revised Tentative Plat with this application for
Pl an Amendnment which consists of 30 lots, sized
between 2.0 and 2.6 acres each.” Record 35.

Approxi mately 90 property corners have been marked in
connection with the subdivision proposed in 1984. The lots
have been approved for septic systems. There are two rough,
uni mproved roads on the property.

The planning conmm ssion, in a tie vote, effectively
recommended denial of the proposed plan and zoning map
amendnments. The county board held a de novo hearing on the
application and voted to approve, adopting a final order and
findings in April, 1996.

Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR ( BROWN)

Petitioners in LUBA No. 96-091 (hereinafter Brown)
contend the challenged decision erroneously concludes the
subject property 1is irrevocably commtted to uses not
al l owed by Goals 3 and 4.

The applicable law is found in Goal 2, Part 11(b),
ORS 197.732(1)(b) and OAR 660-04-028, which state the sane

test:

"A local governnment may adopt an exception to a
goal when the land subject to the exception is
irrevocably conmtted to uses not allowed by the
applicabl e goal because existing adjacent uses and
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ot her

rel evant factors nmake uses allowed by the

appl i cabl e goal inpracticable."

1
2
3 OAR 660-04-028 further describes the approach that nust
4

taken in determning if land is irrevocably commtted.3

Page 8

30AR 660- 04- 028 provides, in relevant part:

"x % % * %

"(2)

"(3)

Whether land is irrevocably comritted depends on the
rel ati onship between the exception area and the |[|ands
adj acent to it. The findings for a committed exception
therefore nust address the foll ow ng:

"(a) The characteristics of the exception area,;
"(b) The characteristics of the adjacent |ands;

"(c) The relationship between the exception area and the
| ands adjacent to it; and

"(d) The other relevant factors set forth in OAR 660-04-
028(6) .

Whet her uses or activities allowed by an applicabl e goal
are inpracticable as that term is used in ORS
197.732(1)(b), in Goal 2, Part IlI(b), and in this rule
shall be determ ned through consideration of factors set

forth in this rule. Compliance with this rule shall
constitute conpliance with the requirenents of Goal 2,
Part I1. It is the purpose of this rule to permt

irrevocably committed exceptions where justified so as to
provide flexibility in the application of broad resource-

protection goals. It shall not be required that |ocal
governments denonstrate that every use allowed by the
applicable goal is '"inpossible' . For exceptions to Goals

3 or 4, local governnents are required to denonstrate
t hat only the following wuses or activities are
i mpracticabl e:

"(a) Farmuse as defined in ORS 215. 203;

"(b) Propagation or harvesting of a forest product as
specified in OAR 660-33-120; and

"(c) Forest operations or forest practices specified in
OAR 660-06-025(2) (A).

be
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Fi ndi ngs of fact for a commtted exception shall address
the follow ng factors:

"(a)
" (b)

"(c)

Exi sting adj acent uses;

Exi sting public facilities and services (water and

sewer

Par ce

lines, etc.);

size and ownership patterns of the exception

area and adj acent | ands:

"(A)

"(B)

Consi deration of parcel size and ownership
patterns under subsection (6)(c) of this rule
shall include an analysis of how the existing
devel opnent pattern cane about and whether
findings against the Goals were nmade at the
time of partitioning or subdivision. Past
I and divisions made w thout application of
the Goals do not in thenmselves denpnstrate
irrevocabl e cormitnent of the exception area.
Only if devel opnent (e.qg., physi cal
i mprovenents such as roads and underground
facilities) on the resulting parcels or other
factors make unsuitable their resource use or
the resource use of nearby lands can the
parcels be considered to be irrevocably
commtted. Resource and nonresource parcels
created pursuant to the applicable goals
shall not be wused to justify a commtted
exception. For exanple, the presence of
several parcels created for nonfarm dwellings
or an intensive conmercial agricul tural
operation under t he provi si ons of an
exclusive farm use zone cannot be used to
justify a committed exception for |and
adj oi ni ng those parcels;

Exi sting par cel si zes and conti guous
ownerships shall be considered together in
relation to the land's actual use. For
exanpl e, several conti guous undevel oped

parcels (including parcels separated only by
a road or highway) under one ownership shal

be considered as one farm or forest
operation. The nere fact that smmll|l parcels
exi st does not in itself constitute
irrevocable comrtnment. Small parcels in
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ORS 197.732(6) provides that
denyi ng a goa

“(a) [LUBA] * * * shal
fact for which there
in the record of
proceedi ngs resulting
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"“(b) [LUBA]

whet her
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subsection (1) of
not been net; and
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"(c) [LUBA] * * * shal
reasons which sets
determ nation that

197.732(1)] have or
In 1000 Friends of
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t hat
this section have or

adopt
forth
t he
have not

Oregon V.

upon review of a decision
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be bound by any finding of
is substanti al
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in approval or
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deni al
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findings and
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Col umbia County, 27 O
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separate ownerships are nore
conmitted if
clustered in a

irrevocably
devel oped,

clustered around a
Smal |

these parcels.

owner shi ps are not
they stand al one am dst
operations, or

commtted if
farm or forest

likely to be

parcels are
group or
road designed to serve
parcels in separate
irrevocably
| ar ger
are buffered

t he
| arge

likely to be

from such operations.

" (d)
"(e) Natural or
separating the
resource | and.
i ncl ude but are not
utility lines,

Nei ghbor hood and regi ona

man- made features or
exception
Such
limted to roads,
easenents, or

characteristics;

ot her inpedi nents
area from adjacent
features or inpedinents
wat er cour ses,

ri ghts-of-way that

effectively inpede practicable resource use of all
or part of the exception area;

"(f) Physical devel opnent
and
"(g) Oher relevant factors.

"x % *x * %"

according to OAR 660-04-025;
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LUBA 474, 476 (1994), we expl ai ned:

"Qur wusual approach to review ng |ocal governnment
deci si ons adopting irrevocably comm tted
exceptions is first to resolve any contentions
that the findings fail to address issues relevant
under OAR 660-04-028 or address issues not
properly considered under OAR 660-04-028. W next
consider any argunments that particular findings
are not supported by substantial evidence in the
record. Fi nal |y, we determ ne whether the
findings that are relevant and supported by
substantial evidence are sufficient to denonstrate
conpliance with the standard of ORS 197.732(1)(b)
t hat 'uses al I owed by t he goal [are]
i npracticable.'"

We concl uded:

"[E]ven where a |ocal governnment's findings
address all factors made relevant under OAR 660-
04-028, and are supported by substantial evidence
in the record, it is still this Board's
responsibility to determ ne whether the findings
denonstrate conpliance with the above enphasized
standard of ORS 197.732(1)(b) [that existing
adj acent uses and other relevant factors make uses
allowed by the applicable goal inpracticable.]"4
| d.

Fi ndings 4-54 of the challenged decision address the
Goal 2 exceptions criteria in mnute detail. Record 32-51
Brown attacks the findings on nunerous grounds organized
under three headings: (1) the decision does not denonstrate
that the subject property is irrevocably commtted to uses
not allowed by Goals 3 and 4; (2) the decision does not

denonstrate that uses allowed by Goal 3 are not practicable

4However, as we stated in Laurence v. Douglas County, O LUBA __
(LUBA No. 96-180, June 20, 1997), slip op 8-9, our review responsibility is
limted to issues raised and argunments nmade.
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on the subject property; and (3) the decision does not limt
uses in the exception area as required by OAR 660-04-018(2)
or, in the alternative, does not make adequate findings,
supported by substantial evidence, that the uses in the
proposed exception area will comply with OAR 660-04-018(2).°

A. | rrevocabl e Comm t nent

The county's concl usi on t hat t he property S
irrevocably commtted to non-resource use is stated in
findings 49-54, which determne that farm use, as defined in

ORS 215.203(2), 1is not "economcally feasible” on the

SOAR 660- 04-018(2) provides:

"' Physically Developed' and 'lrrevocably Conmtted' Exceptions
to goals other than Goals 11 and 14. Plan and zone desi gnati ons
shall limt uses to:

"(a) Uses which are the sane as the existing types of |and use
on the exception site; or

"(b) Rural uses which neet the follow ng requirenents:

"(A) The rural wuses are consistent wth all other
appl i cabl e Goal requirenments; and

"(B) The rural uses will not commit adjacent or nearby
resource land to nonresource use as defined in OAR
660- 04- 028; and

"(C) The rural wuses are conpatible with adjacent or
near by resource uses.

"(c) Changes to plan or zone designations are allowed
consistently with subsection (a) or (b) of this section,
or where the uses or zones are identified and authorized
by specific rel ated policies cont ai ned in t he
acknow edged pl an.

"(d) Uses not neeting the above requirenments nay be approved
only under provisions for a reasons exception as outlined
in OAR 660-04-020 through 660-04-022."

Page 12
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subj ect property and that the "propagation or harvesting of
forest product” also is not feasible. Record 50-51

Relying in part on our opinion in Sandgren v. Cl ackamas

County, 29 O LUBA 454, 458 (1995), Brown contends that in
determning that uses allowed by the applicable goals are
i mpracti cabl e, the county inappropriately focused its
findings on the limtations of the subject property itself
rather than on the effects of existing adjacent uses and
ot her relevant factors on the property.

| ntervenors respond that in DLCD v. Curry County, 28 O

LUBA 205, 210 (1994), aff'd 132 O App 393 (1995), this
Board recognized that consideration of the characteristics

of the subject property as one of the "other relevant

factors" 1is appropriate. Intervenors maintain that the
"plain |anguage of the law,"™ by which we understand
intervenors to nmean OAR 660-04-028, "does not require an

enphasis on the inpact of 'existing adjacent uses' to the
excl usion of 'other relevant factors.'" | ntervenors' Brief
10.

Comm tted exceptions nmust be based on facts
illustrating how past devel opnment has cast a nold for future

uses." 1000 Friends of Oregon v. LCDC (Curry County), 301

O 447, 724 P2d 268 (1986) (quoting Halvorson v. Lincoln

Co., 14 O LUBA 26, 31 (1985)). To take a commtted
exception "require[s] an anal ysi s of how existing

devel opnent on sonme parcels affects practicable uses of

Page 13



1 others.” 1d. OAR 660-04-028(2) states that whether land is
2 irrevocably commtted "depends on the relationship between
3 the exception area and the |and adjacent to it." (Enphasis
4 added.)

5 We rejected the sanme argunent intervenors make here

6 DLCD v. Curry County (Pigeon Point), O LUBA _ (LUBA
7 No. 96-210, June 26, 1997), slip op 8-10, where

8 expl ai ned:

9 "The county has evaluated the suitability of

10 numer ous uses allowed under Goals 3 and 4 based

11 upon the physical characteristics of the subject

12 property. Based on its conclusions regarding

13 those characteristics, the county has determ ned

14 that the subject property is not suitable for any

15 Goal 3 or Goal 4 resource uses. Such an

16 evaluation mght be appropriate if the inquiry

17 were whether the subject property is properly

18 desi gnated for resource uses, but that is not the

19 inquiry here. The purpose of an irrevocably
20 commtted exception is to allow acknow edged
21 resource property (i.e., property that has been
22 acknowm edged to be physically appropriate for
23 resource uses) to be used for nonresource purposes
24 when uses on adjacent property and 'other rel evant
25 factors' render the property irrevocably commtted
26 to nonresource uses. The county's concl usion that
27 the subject property is itself not suitable for
28 resource use does not address the appropriate
29 inquiry.
30 "X * * * *
31 "* * * [Tlhe purported wunsuitability of the
32 subj ect property for resource use is not an 'other
33 relevant factor' for purposes of OAR 660-04-
34 028(6)(9). The subj ect property has been
35 acknow edged to be Goal 3 and 4 resource property.
36 Fi ndi ngs t hat t he property shoul d not be
37 consi dered resource property, l.e., that the
38 acknow edgnment was wong, cannot be an 'other

Page 14
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rel evant factor' to support an I rrevocably
comm tted exception. "Other relevant factors,'
the [catchall] phrase at the end of a |engthy
enuneration of specific factors in OAR 660-04-
028(6), nust necessarily relate to why property
ot herwi se suitable for resource uses is, for sone
i nterveni ng reason, rendered inpracticable for any
of those resource uses.”

In 1000 Friends/(Jefferson County), the Court of

Appeals rejected the argunment that because land wthin
proposed exception areas, one of which included the subject
property, was |less productive and therefore unused, a

comm tted exception was justified. The court explained:

"That land is unused is not a basis for finding it
commtted to non-resource uses. The issue is not
whet her maki ng the | and available for non-resource
use would interfere with the existing resource
uses but whether the land is commtted to non-

resource uses. Evi dence that it is not used for
any purpose is, if anything, evidence that it is
not conmtted.” Id. at 726 n8 (enphasis in
original).

As Brown points out, while findings 17-22 describe the

24 current zoning, parcelization and agricultural capability of

25 the surrounding area; access; available public facilities

26 and services; and present adjacent |and uses, the findings

27 do not explain what inpact, if any, these characteristics

28 have on the practicability of uses on the subject property.

29 Finding 25, which 1is the only finding that directly

30 addresses the relationship between adjacent |ands and the

31 subject property, focuses on the simlarities between them?®

6Fi nding 25 states in material part:
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Finding 24 focuses in part on possible conflicts between
agricultural use on the subject property and adjacent
residential uses and enphasi zes the role that the NU D canal
and the availability of irrigation play in separating the
property and adjacent exception areas from other adjacent
areas which are devoted to commercial agriculture.

Brown's petition for review, pages 13-17, addresses at
great |ength each subpart of findings 24 and 25 concerning
exi sting adjacent uses. For the reasons stated by Brown,
the findings do not denonstrate that the subject property is
irrevocably commtted to non-resource uses.

As Brown observes, apart from sone developnment in
accord with the zoning and parcelization that existed in
1985, there have been no changes relevant to the status of
t he subj ect property si nce t he deci si on in 1000

Fri ends/ (Jefferson County). The exception findings adopted

at that tinme concluded that existing devel opnent standards
ensured that resource/non-resource conflicts would not
i ncr ease. These findings, which were required by OAR 660-
04-018(2)(b)(B) to justify the 1985 exceptions, preclude

"The subject property shares with this [adjacent rura
residential] land, the sane general topography in relationship
to the NUID lateral as well as the sane general soil types,
vegetation, lack of irrigation water, agricultural capability,
public facilities and services, and access to U S. Hi ghway 97.
These factors inextricably link the subject property to the
surrounding RR lands to the west and south, and in contrast by
t hat very |linkage, distance [it] from the conmercial
agricultural lands to the east and northwest." Record 50
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finding now that resource/ non-resource conflicts have
increased to the point that a commtted exception is
justified. That is because, as OAR 660-04-028(6)(c) (A
makes clear, conflicts with rural residential developnent in
exception areas created pursuant to the applicable goals
cannot be used to justify a commtted exception on resource

ands. DLCD v. Yanmhill County, 31 Or LUBA 488, 500 (1996).

The fact that there are physical simlarities between
t he exception areas acknowl edged in 1985 and the subject
property does not, of itself, nmean the property should
becone an exception area. In its opinion, the Court of
Appeal s expressly recognized the simlarities between the
characteristics of the exception areas eventually adopted
and ot her proposed exception areas, including the subject
property, but found those simlarities did not justify
taki ng exceptions for the other proposed exception areas.
69 Or App at 728.

Brown addresses at |ength each of the "other relevant
factors" stated in OAR 660-04-028(6). Petition for Review
17-21. We note our agreenent with Brown's analysis. W
particularly agree that findings 34-39, which address
nei ghbor hood and regional characteristics under OAR 660-04-
028(6)(d) by concluding that "there will continue to be an
i ncreasi ng demand for additional rural residential honesites
in the foreseeable future," Record 53, are irrelevant to a

conclusion that a commtted exception is justified; and that
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findings 43 and 44, which address OAR 660-04-028(6)(f) and
which incorporate by reference findings 7-16, <contain
not hi ng to suggest the subject property itself is physically
devel oped for other uses.

B. | npracticability

1. Appl i cabl e Standard

On Decenber 23, 1996, after the petitions for review
were filed but before intervenors' brief was filed, OAR 660-
04-028(3) was anmended pursuant to ORS 197.732(3)(b) to
include the follow ng | anguage:

"For exceptions to Goals 3 or 4, |ocal governnents
are required to denonstrate that only the
follow ng uses or activities are inpracticabl e:

"(a) Farmuse as defined in ORS 215. 203;

"(b) Propagation or harvesting of a forest product
as specified in OAR 660-33-120; and

"(c) Forest oper ati ons or forest practices
specified in OAR 660-06-025(2)(A)."

As anended, OAR 660-04-028(3) clarifies and reduces sonewhat
the burden a |ocal government nust satisfy to denonstrate
that an irrevocably commtted exception is justified. Ci.

DLCD v. Yamhill County, 31 Or LUBA at 499 (1996) (hol ding

under the old rule that to approve an irrevocably commtted
exception, a county nust find that all uses allowed by the
goal s are inpracticable).

We may review a |local governnent decision under rules
adopted after the date of a challenged decision if a remand

woul d be based on a failure to conply with rules since
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super seded. I d. See also Sommer v. Douglas County, 70 Or

App 465, 468, 689 P2d 1000 (1984) (applying newly adopted
standards prior to remand of acknow edgnment order to LCDC)
Because the new version of OAR 660-04-028(3) nust be applied
on remand, we apply it in our review
2. Di scussi on

Findings 49-54 of the challenged decision state the
bases for the county's conclusion that the subject property
is inpracticable for Goal 3 uses:

"49. CGoal 3: Agricultural Lands, states that
"Counties may authorize farm uses and those
non-farm uses defined by comm ssion rule that
wi Il not have significant adverse effects on
accepted farmor [forest] practices.'

"50. Section 301 of the [Jefferson County Zoning
Ordinance] JCZO allows the following uses
outright in the A-1 zone:

"1l. Farmuses as defined in ORS 215.203(2).

"2. The propagation or harvesting of a
forest product, etec.

"3. A utility facility necessary for public
servi ces.

"4. Dwellings and ot her bui | di ngs
customarily provided in conjunction wth
farm use as referred to in Paragraph (a)
of subsection (2) of ORS 215.203.

"51. ORS 215.203 defines farm use as 'the current
enpl oynent of |and for the primary purpose of
obtaining a profit in noney by raising,
harvesting and selling crops or the feeding,
breedi ng, managenent and sale or produce of
livestock * * * ' The above findings (No. 7
through 25), relative to the characteristics
of the proposed exception area and the

Page 19



1 surroundi ng area, denonstrate that such farm
2 uses are not economcally feasible on the
3 subj ect property.
4 "52. Furthernore, given the above findings, the
5 propagation or harvesting of forest product
6 is not feasible. Al so, public utility
7 facilities are adequate to serve the subject
8 property and the adjacent area. Ther ef or e,
9 the location of a wutility facility on the
10 subj ect property is not likely in the near
11 future.
12 "53. The County ordi nances only allow dwellings in
13 conjunction with a farm use and [do] not
14 permt non-farm dwellings in the EFU zone.
15 Because the subject property and its existing
16 use fails to neet the definition of farm use
17 contained in ORS 215.203(2)(a), and because
18 the JCZO requires the applicant for a farm
19 dwelling to nmeet a mninmm $10, 000 per year
20 income requirenment, all the uses applicable
21 to Goal 3 and allowed by the County are
22 ei ther inpracticable or inpossible.
23 "54. The Board finds that the criteria for taking
24 of an exception to Goal 3, Agriculture, using
25 OAR 660-04-028 [are] satisfied by the above
26 findi ngs. The surrounding rural residential
27 | ands are irrevocably comm tted to
28 nonresource uses. Due to the characteristics
29 of t he pr oposed exception ar ea, t he
30 surroundi ng adj acent ar ea, and t he
31 rel ati onship between the two, and because of
32 exi sting adjacent uses and other relevant
33 factors, all described in detail above, uses
34 all owed by Goal 3 and by Section 301 of the
35 JCZO are inpracticable or inpossible on the
36 subj ect property. Therefore, the subject
37 property IS irrevocably commtted to
38 nonresource use." Record 55-56.
39 As Brown points out, the findings addressing farm use
40 are not consistent with the definition of "farm use" in ORS
41 215.203(2). In 1000 Friends of Oregon v. Yamhill County, 27
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Or LUBA at 518, we stated:

2 "[We reject the county's suggestion that it my

3 establish the level of profitability necessary to

4 qualify as a 'farm use,' as that term is defined

5 by ORS 215.203, at [the] sane level that would

6 qualify a farm use as a comercial agricultural

7 enterprise. The goals protect and allow farm and

8 forest uses other than commercial agricultural and

9 forest enterprises.”

10 The appropriate standard is whether the subject property is
11 "capable, now or in the future, of being 'currently
12 enployed' for agricultural production 'for the purpose of
13 obtaining a profit in nmoney.'" In 1000 Friends of Oregon v.
14 Benton County, 32 Or App 413, 426, 573 P2d 651 (1978), the
15 court discussed the origin of ORS 215.203 as a tax statute.
16 The court then expl ai ned:

17 "The legislative history of ORS 215.203 indicates

18 that the use of the term "profit” in that statute

19 does not nean profit in the ordinary sense, but

20 rather refers to gross incone * * * [I]f the |ands

21 nmeet the definition of "agricultural |ands" as

22 provided in Goal 3,[71 and are capable of current

23 enpl oynment for agricultural production for the

24 purpose of earning noney receipts, Goal 3 is

25 applicable and the county is required to address

26 the considerations set forth in the operative

27 provi sions of that goal." [|d. at 429. See also

28 Rut herford v. Arnmstrong, 31 Or App 1319, 572 P2d

29 1331 (1997); 1000 Friends of Oregon v. Douglas

30 Cty., 4 O LUBA 24, 31-32 (1981).

31 Finding 51 states that findings 7-25 "denonstrate that

32 * * * farmuses are not econom cally feasible on the subject

7As
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property."” Finding 11(e) states the subject property "is
not suitable for conmmer ci al agricul tural production.”
Record 38. Finding 13(e) states "the possibility of other
agricultural uses for the site * * * have not been wel
established as viable comrercial activities."” Record 39.
Fi nding 13(g) states the

"size and site characteristics of the subject
property preclude its use for agricul tural
production and the property is unsuitable for any
commercial agricultural production. * * * [T]he
property is incapable of producing a commerci al
agricultural product with the expectation of a
reasonabl e econom c return.” Record 40.

These findings, together with above-quoted findings 51
and 53, are unclear as to what standard the county enployed
in evaluating the subject property for a committed
exception, but they do suggest the county enployed the
"comrercial agricultural enterprise" standard we rejected in

1000 Friends of Oregon v. Yamhill County.

Brown al so chall enges finding 13(f), which states:

"The rural residential devel opnent, as well as the
presence of the NUD l|lateral, lack of irrigation
water rights and the partially intervening snal
3.70 acre parcel with its prescriptive easenent
make the option of combining the property wth
other parcels to the east or northwest for
agricul tural uses very difficult and
i npracticable."” Record 39-40.

As Brown points out, this finding does not address the
possibility of conmbining the subject property with the 48
acres of simlar land imediately adjacent to the west,

which itself is part of a |arger 98-acre tract that includes
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50 acres of irrigated land to the north of the NUID. It
does not explain why the subject property could not be
placed in farm use in conbination with the 3.7-acre EFU-
zoned parcel to the east or why the 3.7-acre parcel makes
"conmbining the property with other parcels to the east or
nort hwest for agricul tural uses very difficult and
i npracticable.” Finally, it does not explain why it finds
the NUD a barrier to farmng the subject property in
conbi nation with land to the east.

C. Failure to Limt Uses

Brown contends the challenged decision does not
adequately limt future uses in the proposed exception area
to avoid commtting adjacent or nearby resource land to
nonr esource use. See OAR 660-04-018(2)(b)(B). See also
Johnson v. Lane County, 31 O LUBA 454, 470 (1996)

(requiring explanation or analysis showi ng conpliance wth
OAR 660-04-018(2)(b)(B)). I ntervenors respond that under
OAR 660- 04-018(1), the standards in OAR 660-04-018(2) do not
apply, because the challenged decision does not allow
changes in the types of existing uses.

OAR 660-04-018(1) provides, in material part:

"Physically developed and irrevocably commtted
exceptions under OAR 660-04-025 and 660-04-028 are
intended to recognize and allow continuation of
existing types of developnent in the exception
area. Adoption of plan and zoning provisions
which would allow changes in existing types of
uses requires application of standards outlined in
this rule.” (Enphasis added.)
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The rule is sonmewhat unclear, because it appears to
apply wequally to physically developed and irrevocably

commtted exceptions; and the latter are based primarily on

characteristics, i ncl udi ng devel opnent, of adj acent
property, rather than of the exception area itself.

Neverthel ess, we understand the enphasized |anguage to say
that the type of devel opnent proposed for the exception area
must already exist there, at |east to sone degree, at the
time an exception is taken. Because there is no rural
residential devel opnment presently on the subject property,
t he standards in OAR 660-04-018(2) apply.

I ntervenors also argue that the statenment in OAR 660-
04-028(3) that "[c]onpliance with this rule shall constitute
conpliance with the requirenents of Goal 2, Part II," neans
that no other rule, such as OAR 660-04-018, applies in
determ ning conpliance. W disagree with intervenors, based
on the unequivocal |anguage in OAR 660-04-018 stating that
it does apply to irrevocably commtted exceptions.

Fi ndi ng 24(g), which addresses OAR 660-04-018, states:

"Gven the substanti al subdi vision and rural
residential developnent to the south, west and
north, agricultural use of the subject property
could create conflicts related to: i ncreased
dust, manure odor, flies, i vestock escape,
property damage, and possible interference wth
vehicular traffic on |ocal roads. These conflicts
are only one of the factors which show the
inpracticability of agricultural uses. Such
conflicts alone would not justify a finding of
irrevocable commtnent because the establishnment
of lasting boundaries between agricultural and
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1 residential uses would be inpossible. However, in

2 this case, the Board finds that the NUD |ateral

3 forms a natural physical and topographic barrier

4 between the subject property, and the nore

5 productive farm land to the east and northwest.

6 Al'low ng the subject property to be devel oped as

7 rural residential would elimnate the potential

8 for conflicts between agricultural uses (assuni ng

9 such were possible) on the subject property and

10 t he exi sting sur roundi ng resi denti al uses.

11 Furthermore, the Board finds that approving this

12 exception and zone change would not create an ever
13 i ncreasing expansion of rural residential wuses
14 into resource |lands because of the physica
15 barriers discussed above."” Record 49.
16 Brown argues that because, in findings 30-33, the
17 county relies on the smaller lot sizes and greater
18 devel opment density on adjacent rural residential uses to
19 support its conclusion that the subject property is
20 commtted, notwithstanding the separation effected by the

21 NUID, it is inconsistent for the county also to conclude
22 that because of the NU D, snmaller |ot sizes and greater
23 devel opnent density on the subject property will not tend to
24 commt adjacent resource | ands. We agree. We al so agree

25 the findings cannot ignore the inpacts of greater density on

26 the 3.5-acre EFU parcel to the east, which is on the sane

27 side of the NU D as the subject property.

The findings do not denonstrate that the subject

29 property is irrevocably commtted to uses not allowed by

30 Goals

31 practicable on the subject

32 of

Page 25
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the RR zone wll not act to commt adjacent or nearby
resource land to nonresource use. Because the findings are
i nadequate, we do not address Brown's contentions that the
findings are not supported by substantial evidence.

Brown's first assignnent of error is sustained.

SECOND ASSI GNMENT OF ERROR ( BROWN)

Brown contends the county violated applicable statutes,
in particular ORS 215.050(1), and adm nistrative rules by
adopting the challenged exception and plan change by order
rather than by ordinance.8 W do not see that ORS
215.050(1) specifically requires plan amendnents be adopted
by ordi nance, and Brown does not identify any adm nistrative
rules stating this requirenent. Brown does not explain how
"ordi nance procedures” differ from "order procedures." The
county's adoption of the challenged exception and plan
change by order rather than by ordinance is not a basis for

reversal or remand. Baker v. City of MIwaukie, 271 O 500,

511, 533 P2d 772 (1985); Boomyv. Colunbia County, 31 Or LUBA

318, 323 (1996); City of Oregon City v. C ackamas County, 17

O LUBA 476, 487, aff'd 96 Or App 651, rev den 308 O 315
(1989).

80AR 215. 050(1) provides:

"Except as provided in ORS 527.722, the county governing body
shall adopt and may from time to tinme revise a conprehensive
pl an and zoni ng, subdivision and ot her ordi nances applicable to
all of the land in the county. The plan and rel ated ordi nances
may be adopted and revised part by part or by geographic area."
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Brown's second assi gnnent of error is denied.
THI RD ASSI GNMENT OF ERROR ( BROWN)

The Jefferson County Conprehensive Plan (JCCP) states
the followng requirement in connection wth quasi-judicial
pl an map anmendnents:

"6. In order to submt a favorable recommendation
for the proposed change [i.e., anendnment to
the plan map] to the County Court, the
Pl anning Comm ssion shall establish the
conpelling reasons and neke the follow ng
findings of fact for the proposed change:

"A. The pr oposed change wi || be in
conformance with the statew de planning
goal s.

"B. There is a denonstrated public need for
t he proposed public change.™ JCCP at
191.

The chall enged decision does not expressly interpret
the "denmonstrated public need" requirenent, but finds that
because of market demand, the available supply of rural
residential property in the area has been consuned, creating
a need for nore rural residential property that justifies an
excepti on. Record 53, 66. Brown contends the chall enged
deci si on m sapplies t he "denonstrated public need"
requirenent by treating it as the equivalent of nmarket
demand.

To the extent Brown argues that the county's findings
do not justify an exception of any kind based on
"denonstrated public need,” Brown is correct for at |east

t hree reasons.
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First, it is wunclear how the county's "denonstrated
public need" standard relates to the exceptions process.
The standard applies to all "quasi-judicial revisions," not
just to exceptions.?®

Second, the challenged decision grants a commtted
exception, not a reasons (needs) exception. OAR 660-04-028,
which states the bases for commtted exceptions, does not
menti on need.

Third, even if the county had applied the standard to
justify a reasons exception, the market demand for rural
residential devel opnent does not constitute a public need
that justifies the designation of such |ands for non-

resource use.10 Still v. Board of County Conmmirs, 42 O App

115, 122, 600 P2d 433 (1979); Bridges v. City of Salem 19

O LUBA 373, 380 (1990).

9The standard nmy have been included in the JCCP in response to Fasano
v. Washington Co. Comm, 264 O 574, 586, 507 P2d 23 (1973), where the
Oregon Supreme Court held that someone seeking a zone change must show t hat
there is a "public need for the kind of change in question * * *. " The
Fasano "public need" requirement now applies only when |ocal governnents
include a requirement for such a showing in their conprehensive plan or
| and use regul ations. Neuberger v. City of Portland, 288 O 155, 170, 603
P2d 771 (1979), rehearing den 288 Or 585 (1980); Friends of Cedar MII| v.
Washi ngt on County, 28 Or LUBA 477, 485 (1995).

100AR 660-04-022 states the criteria for a reasons exception and
i ncludes, at OAR 660-04-022(1)(a), a requirement for "a denobnstrated need
for the proposed use or activity," based on reasons stated in 660-04-
022(1)(b) and (c). OAR 660-04-022(2), which addresses reasons exceptions
for rural residential developnent, expressly states that the reasons
justifying an exception for rural residential devel opment cannot be based

on narket demand for housing, except as provided in the rule. If the
chal | enged deci sion granted a reasons exception on the basis of public need
as shown by a market demand for housing, it would violate OAR 660-04-
022(2).
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Brown's third assignnent of error is sustained.

FI RST ASSI GNMENT OF ERROR ( DLCD)
FOURTH ASSI GNMENT OF ERROR ( BROWN) 11

A Ef fect of Periodic Review

The county is presently participating in periodic
review pursuant to ORS 197.628 to 197.650. One periodic
review task (Task 6) is to address the Goal 14 urban/rural

devel opnent issue raised in 1000 Friends of Oregon v. LCDC

(Curry County), 301 O 447, 724 P2d 268 (1986) (Curry
County) .12 DLCD contends that because the question of

11Brown adopts DLCD s arguments with respect to Brown's remaining
assignments of error.

12The task is set forth in LCDC Required Amendments Remand Order 93- RA-
909, Decenber 23, 1993 (Order 93-RA-909), which is attached as Appendix B
to DLCD s petition for review Order 93-RA-909 specifically requires the
county to:

" 1. Provide the following information for each acknow edged
exception area

"a. The | ocation and amount of | and;
"b. The applicabl e zoning;

"c. Proximty to UGB

"d. Avail able public and ©private facilities and
servi ces;

"e. The capacities of existing facilities;

"f. Devel opnent constraints (e.g., gr oundwat er
limted);

"g. Existing land wuses (dwellings, retail uses,

war ehouses, resorts, etc.);

"h. The nunber and size of vacant |ots or parcels; and
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1 whether the two-acre mninmum |lot size is appropriate for

i The amount of buildable land on parcels or lots
greater than:

"- 5-acres in the RR* * * zones; * * *

"2. Ei t her:
"a. Denmonstrate that the exception area neets the
definition of 'rural lands' in the Statew de Goals
and will remain rural under the existing zoning

consistent with the Curry County decision; or

"b. Show via a Goal 14 exception that the area (or part
of the area) is committed to urban uses and that
urban zoning is justified; or

c. Take a Goal 14 'reasons' exception where an area is
currently comritted to a rural |evel of devel opnent
but needs to be zoned to acconmpdate higher
intensity (urban) uses.

"3. Revi se policies and ordi nances, as necessary, to prohibit
new urban services (such as urban sewer or water systens)
in rural areas except where an exception to Goals 11 and
14 has [been] justified; and

"4, Where appropriate, develop, revise and apply zones to
lands identified under the appropriate category under
Task 2 above. Zones applied to 'rural |ands' nust: (a)

retain these areas as sparse settlenents; (b) contain
m ni mum | and division standards which assure that the
ultimate density allowed wll not require or denmand
urban-type utility and facility services; and (c) limt
the amount and type of devel opnent to uses which do not
generate the demand for urban-type comrercial uses and
ot her support services beyond the dermand appropriately
associated with farm forest and rural residential areas.
To satisfy this requirement the county nust:

"x % % * %

"b. Justify the following mnimm |ot sizes as
appropriate to maintain rural |evels of devel opnent
* * * .

"C.1 Single famly dwelling - 2 acres.
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rural lands is one the county nust address in periodic
review, LCDC has exclusive jurisdiction over the issue
pursuant to ORS 197.644. DLCD maintains that the county may
not adopt, as a post-acknow edgnent plan anendnent, findings
and conclusions that a two-acre mninmumlot size is "rural”
in all areas of the county. DLCD asks us to hold that
because findings 23-27 and 86-99 address a periodic review
wor k task, they "may not be acknowl edged or deened
acknowl edged by any action of [LUBA], because [LUBA] may not
review those findings for Goal conpliance."” DLCD Petition
for Review 6. DLCD also asks us to hold that findings 23-27
and 86-99 nust be submtted to DLCD and LCDC for review
pursuant to ORS 197.628 to 197. 650.

| ntervenors respond that while the challenged decision
does rezone the subject property for rural residential use,
it neither authorizes a two-acre mninmum | ot size nor finds
that a two-acre residential density is rural throughout the
county. I ntervenors argue further that because Task 6
specifies that it applies only to acknow edged exception
areas and because the county's decision applies to an
unacknow edged area, the decision to anend the plan map and
rezone the property is not subject to the exclusive
jurisdiction of LCDC.

The chall enged decision rezones the property to RR
Under JCZO 304 C. 1, the authorized mninmum |ot size on RR

land is two acres. We do not agree with intervenors that
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because an actual decision as to |lot sizes will not be made
until a subdivision plat is filed and approved, the

chal | enged deci sion does not authorize 2-acre |ot sizes for

t he subj ect property. The | anguage of the decision itself
suggests otherw se. After noting that several opponents
were willing to accept a 5-acre lot size, but not a 2-acre

| ot size, the decision states that

"[a]fter approving the exception, the County has
limted ability to establish an appropriate zone
for the property. The ERD zone is specifically
applied to existing residential devel opnent of
smal | acreage lots that have already established

residenti al and hobby farm and limted
agricultural uses. The only other appropriate
zone in the County is the rural residential zone."
Record 63.

We understand that subdivision approval wll depend

upon conpliance with the JCZO. Since the JCZO permts 2-
acre lot sizes in the RR zone, there will be no opportunity
at the tinme of subdivision approval to object to the
permtted ot size on the ground that it does not conply
with Goal 14.13

I ntervenors' contention that the challenged decision
does not find that a two-acre residential density is rural
t hroughout the county is contradicted by finding 95, which

states that the county board "finds the mninmum 2-acre

131f the JCZO were anmended prior to an application for subdivision

approval, the anended standards would apply. However, it is not certain
that the JCZO will be anmended prior to an application for subdivision
approval .
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parcel size of the rural residential zone is not urban" for
several reasons, including that the county "has a |ong
est abl i shed policy of al I ow ng rural residentia
devel opnents at a 2-acre mninmum ot size well established
in the JCCP and JCZO." Record 64.

Underlying intervenors' contention that Task 6 does not
apply to unacknow edged exception areas is the prem se that
even when the county is wundergoing periodic review, a
process over which LCDC has exclusive jurisdiction, the
county nust be free to adopt post-acknow edgnent anendnents
under ORS 197.610 to 197.625. We agree with that prem se.
Except as explained below, the existing, acknow edged
versions of the county's plan and zoning ordi nance continue
to apply wuntil they are anended as a result of the
acknowl edgnent of a final decision during periodic review.
See OAR 660-25-020(2) and OAR 660-25-160.14 Because
periodic review can take years, the unacceptable effect of
prohi biting post-acknow edgnent anmendnents during periodic
review would be to postpone devel opnent indefinitely. We

conclude the county may anend its plan and zoning map by

140AR 660- 25-020(2) defines "final decision" as:

"[T]he conpletion by the local government of a work program
task, including the adoption of supporting findings and any
anendnents to the conprehensive plan or |and use regul ations.
A decision is final when the local government's decision is
transmitted to [DLCD] for review"

OAR 660-25-160 expl ai ns when a work programtask is deened acknow edged.
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redesignating and rezoning property to any existing
acknowl edged designation or zone, as |long as the amendnent
does not violate any statute, rule or statew de planning
goal. We have jurisdiction under ORS 197.610 to 197.625 to
review such anmendnents, as opposed to anendnents nade as
part of a final decision during periodic review LCDC has
exclusive jurisdiction over the latter pursuant to ORS
197. 644. 15

Because we view the process resulting in the chall enged
decision to be separate fromthe periodic review process, we
do not agree with DLCD that findings 23-27 and 86-99 address
a periodic review work task or that these findings nust be
submtted to DLCD and LCDC for review pursuant to ORS
197.628 to 197.650. Because the findings were nmade in
support of a quasi-judicial decision that is not itself part
of periodic review, ORS 197.620 and ORS 197.835 require that
we review that decision and its supporting findings for goal
conpl i ance.

Thi s subassi gnnent of error is denied.

B. Application of Goal 14

DLCD contends t he findi ngs are I nadequat e to

15We note that the effect of acknow edging the proposed plan and zoning
map anendnent will be to create an exception area subject to Task 6, if
Task 6 is still ongoing. The applicants have yet to file for subdivision
approval. If Task 6 is conpleted (acknow edged) before the final approva
of intervenors' application, any subsequent devel opnent proposals wll be
subj ect to any changes to the plan and zoni ng ordi nance that have been nade
as a result of periodic review
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denonstrate conpliance with Goal 14 and are not supported by
substantial evidence. DLCD specifically questions what it
characterizes as the county's conclusion that a two-acre
residential density is always "rural."16 DLCD notes that
the appellate courts and LUBA have consistently held that
| ot sizes between the extrenmes of 10 acres (rural) and one-
hal f acre (urban) nust be analyzed on a case-by-case basis,

see, e.g., Curry County at 505 (including cases cited in

note 35); Kaye/DLCD v. Marion County, 23 O LUBA 452, 462-

64; Hammack & Associates, Inc. v. Washington County, 16 O

LUBA 75, 80, aff'd 89 Or App 40 (1987). DLCD mai ntains that
the county has not perforned the necessary analysis.
According to DLCD, the size of the area, its proximty to

acknowl edged UGBs, and the types and |levels of services

16The Statewide Planning Goals contain no definition of urban or rura
uses. They do contain the follow ng definitions of rural and urban | and:

"RURAL LAND. Rural |ands are those which are outside the urban
growt h boundary and are:

"“(a) Non-urban agricultural, forest or open space |ands or

"(b) Oher lands suitable for sparse settlenment, small farns
or acreage homesites with no or hardly any public
services, and which are not suitable, necessary or
i ntended for urban use."

" URBAN LAND. Urban areas are those places which nust have an
i ncorporated city. Such areas mmy include |ands adjacent to
and outside the incorporated city and may al so:

"(a) Have concentrations of persons who generally reside and
work in the area.

"(b) Have supporting public facilities and services."
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whi ch nmust be provided to it are all inportant factors to be

consi der ed. Curry County at 305. Goal 14 does not allow

uses that could underm ne the effectiveness of existing UGBs
or beconme magnets for urban devel opnent outside of UGBs.

Curry County at 474 n 19, 507. DLCD contends the factors

important to Goal 14 conpliance are stated in periodic
review Task 6.
| ntervenors respond that (1) the findings do include a
site-specific analysis; and (2) the findings do not concl ude
that a two-acre parcel size is always rural in the county.
We agree with intervenors as to (1) and disagree as to (2).
Findings 7, 9, 12, 14-27, 78 and 86-97 address the

considerations stated in Curry County and descri bed above. 1’

The findings are site-specific.

However, as DLCD points out, the county's conclusion
that residential developnent on two-acre lots is not an
urban use rests in substantial part on findings which say
t hat such devel opnent has not been viewed as an urban use in
t he past, in part because of existing provisions in the JCCP

and JCZO. For exanple, finding 94 states:

"The [county] Board finds that the proposed plan
amendnment does not need to show conpliance with or
take an exception to Goal 14 because the County is
not converting rural |and outside the Madras UGB
to urban uses, for the follow ng reasons:

17These considerations are similar to the factors listed in the first
step of Task 6.
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Fi ndi

"The

t he

Allowing single famly residences on dryl and
that has no viable agricultural potential at
established RR densities of 2.0 acres and
larger in conformance with an acknow edged
compr ehensi ve plan does not convert the | and
to urban uses.

* * %

Recently, the County has approved and secured

acknowl edgnent wi t hout appeal for an
exception for Madras Estates Subdivision, a
rural resi denti al subdi vi si on with

approximately 100 lots of predomnantly 2
acres in size, wthout addressing Goal 14.

* * %

Goal 14 is intended to provide an orderly and
efficient transition from rural to urban

uses, not to protect resource |and. I n
contrast, the County's rural resi denti al
lands are intended to provide a buffer
between urban uses inside urban growth
boundaries and agricultural |ands outside,
and thereby protect val uabl e productive
resource |ands.™ Record 63-64 (enphasis
added.)

ng 95 states:

Board finds the m ni num 2-acre parcel size of
rural residential zone is not urban and

therefore Goal 14 is not applicable to the subject
Pl an Anmendnent for the follow ng reasons:

"%

"C_

"%

We concl uded above that

*

*

* * %

The County has a |ong established policy of
allowing rural residential devel opnents at a
2-acre mnimm |lot size well established in
the JCCP and JCZO, and has approved such
rural residential developnents as the Madras
Est at es Subdi vision * * *,

* * *"  Record 64-65.

conprehensi ve plan and zoni ng
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ordi nance provisions that are being reevaluated in periodic
review remain in effect until they are anended. However, as
a general rul e, anmendnents to a conprehensive plan,
including the plan map, nust conply with the goals. 1000
Friends of Oregon v. Jackson County, 79 Or App 93, 718 P2d

753 (1986); Ludwick v. Yamill County, 72 O App 224, 231,

696 P2d 536, rev den 299 O 443 (1985). Because the goals
apply directly to plan anendnents, the county cannot rely on
provisions in its conprehensive plan and zoni ng ordi nance to
show Goal 14 conpli ance. To avoid frustrating the correct
application of the goals to the proposed plan and zoni ng map
amendnents in this case, the findings nust denonstrate,
w thout reliance on past practices or on plan and code
provi sions subject to revision during periodic review, that
Goal 14 is satisfied.

Thi s subassi gnnent of error is sustained.

DLCD' s first assignnment of error and Brown's fourth
assignnent of error are sustained, in part.

SECOND ASSI GNMENT OF ERROR ( DLCD)
FI FTH ASSI GNVENT OF ERROR ( BROWN)

A I nt roducti on

In its second assignnent of error, DLCD nmkes
addi tional argunments in support of its contention that the
county has not adequately justified its conclusion that the
chal | enged decision would result in a rural use. DLCD
advi ses that because the county has not adopted an exception

to Goal 14, the subject property nust be viewed as rural
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| and for purposes of Goal 11.18 Thus DLCD argues both that
the proposed facilities and services are nore consistent
with urban uses than rural uses, in violation of Goal 14,
and that the county's findings do not denonstrate that the
proposed facilities and services are consistent with Goal 11
as it applies to rural uses.

B. Di scussi on

Both of DLCD s arguments require a determ nation of
whet her the proposed facilities and services are consistent
with rural wuse. Under Goal 14, a decision to allow an
intensification of wuse outside an wurban growth boundary
(UGB) cannot be allowed to underm ne the effectiveness of

adj acent urban growth boundari es. Curry County at 474 nl9

(quoting cases expressing concern about "l eapfroggi ng
devel opment” and "residential spraw"). One way this may
occur is through the provision of wurban facilities and

services to rural areas.?? Kaye/ DLCD at 464; Metropolitan

18Goal 11 (Public Facilities and Services) requires the "orderly and
efficient arrangement of public facilities and services to serve as a
framework for wurban and rural devel opment.” As explained in Goal 11,
"rural facilities and services" refers to "facilities and services suitable
and appropriate solely for the needs of rural |ands."”

19Goal 11 defines "urban facilities and services" to include "key
facilities" and police protection; sanitary facilities, storm drainage

facilities, planning, zoning and subdivision control; health services;
recreation facilities and services; energy and comuni cation services; and
comunity governnmental services. The goal definitions state that "key

facilities" are:

"Basic facilities that are primarily planned for by loca
gover nment but which also nay be provided by private enterprise
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Serv. Dist. v. Clackamas Cty., 2 Or LUBA 300, 307 (1981).

The proposed developnment is approximtely two mles
fromthe city of Madras UGB. The chall enged deci sion states
that the subject property, as well as existing dwellings in
the surrounding area "do not receive City services of any
kind." Record 47. According to a letter from the city
adm ni strator quoted in the findings, the city "'has no
overriding interest or concerns' relative to the inpact of
the proposed rural residential subdivision on the City."
I d.

DLCD contends the opinion of the city adm nistrator is
not substantial evidence to support the county's concl usion
that the proposal wll not affect the UGB. DLCD al so
chal l enges the statenent that the subject property, as well
as existing dwellings in the surrounding area, do not
receive city services. DLCD advises that evidence at Record
43, 296 and 306 shows the sane water system that serves the
city will serve the proposed devel opnent and that children
in the developnent will attend city public schools. DLCD
al so argues that the challenged decision does not address
transportation and other city services as they inpact Goal
14 consi derations.

I ntervenors direct our attention to findings 16 and 22.

Finding 22 states that the sane |level of public facilities

and are essential to the support of nore intensive devel oprment,
i ncludi ng public schools, transportation, water supply, sewage
and solid waste disposal."
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and services that will be available to the subject property
is presently available to all the surrounding | and. Record
47-48. This finding is not helpful to a determ nation of
conpliance with Goals 11 and 14 in this case, because it
does not explain whether or how these goals were applied to
t he surroundi ng properties.

Finding 16 specifically describes various public
facilities, including county roads, U S. Hi ghway 97, water
sanitary sewer, storm drainage, electric power, telephone,
TV cable, natural gas, police, fire and schools, and their
availability to the subject property. Of these, water and
schools are the only two that clearly would be at wurban
| evel s. See Record 40-43.20 The record supports finding
16(c) and (l) to the effect that providing access to city
wat er and public schools will not have significant negative
i npacts on these urban services. Record 296, 306.

In Metropolitan Serv. Dist. v. Clackamas Cty., we

declined to find that a two-acre mninum |lot size is urban
as a matter of law. 2 Or LUBA at 307. However, a two-acre
m ni mum | ot size on property located within two mles of the
Madras UGB, in conbination with the provision of an urban
wat er system and access to the Madras public schools, raises

valid concerns about the inpacts of the proposed subdivision

20The water system required to support the county fire district would
include fire hydrants "spaced no more than 1000 feet from structures.”
Record 635.
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on the UGB. See Doob v. Josephine County, O LUBA

(LUBA No. 96-090, February 5, 1997), slip op 14 (holding
that lots of one to two acres are "suspect” as rural, even
where public water and sewer service are not avail able).
Finding 23, which <contains the opinion of the city
adm ni strator quoted above, is inadequate to alleviate those
concerns. 21

Fi nal |y, DLCD raises t wo concerns rel at ed to
transportation facilities which my be affected by the
proposed devel opnent. The first concern arises from finding
28, which states that public testinony from proponents and
opponents addressed various topics, including "traffic
safety and capacity of Hilltop Lane" and concludes that
"this testinony is not evidence relevant to the criteria for
approval of the plan anmendnent and zone change, but [is]
relevant to a subsequent subdivision application and site
pl anni ng process.” Record 51. Wth respect to finding 28,
DLCD states that the county "nust address all relevant
i ssues concerning Goal 14 conpliance that were raised during
the local proceedings."” DLCD Petition for Review 17. We
agree with DLCD s statenent; however, we do not see that
Goal 14 conpliance was raised in connection wth the

transportation i ssues addressed in finding 28.

21ps DLCD points out, the statement in finding 23 that the subject
property and surrounding properties will not or do not receive city
services of any kind is sinply wong.
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DLCD s second concern arises from its contention that
because a right turn deceleration |ane on Hi ghway 97 may be
required to serve the proposed subdivision, the roadways may
become "urban facilities" in violation of Goal 14. DLCD
notes that new lanes that require additional right-of-way
are not ampng the transportation facilities listed in OAR
660-12- 065 as not requiring an exception to Goals 3, 4, 11
and 14. I ntervenors respond that it is not clear that a
right turn deceleration |Iane on H ghway 97 will be required
and, therefore, the proper time for determ ning whether a
goal exception is required is at the tinme of subdivision
approval, when actual density can be established and traffic
i npacts can be nore clearly and carefully neasured.

The only wevidence DLCD identifies which suggests
i nprovenents may be required to Highway 97 is a statenent in
a letter to the county planning director from a "region
pl anner” at the Oregon Departnment of Transportation (ODQOT),
to the effect that the region planner "encourage[s] the
applicants to contact the ODOT District Ofice to see if
ot her inprovenents (such as a right turn deceleration |ane)
m ght be needed."” Record 279. Nevertheless, the chall enged
decision, in reliance on the letter, apparently adopts the
conclusion that a right turn deceleration lane mght be
needed. Record 41.

DLCD is correct that OAR 660-12-065 does not specify

new |anes that require additional right-of-way anong the
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listed transportation facilities that do not require an
exception to Goals 3, 4, 11 and 14. See OAR 660-12-065(3).
However, OAR 660-12-065(3)(0) does permt:

"Transportation facilities, services and
i nprovenents other than those listed in this rule
that serve |ocal travel needs. The trave

capacity and level of service of facilities and
i mprovenents serving local travel needs shall be
limted to that necessary to support rural |and
uses identified in the acknow edged conprehensive
plan or to provide adequate energency access."”

If the county nmakes adequate findings to show intervenors
have established the proposed subdivision is a rural |and
use, OAR 660-12-065(3)(0) my permt the transportation
facilities necessary to serve the proposed subdivision,
including a right turn deceleration | ane on Hi ghway 97.

DLCD s second assignnment of error and Brown's fifth
assi gnnment of error are sustained.

THI RD ASSI GNVENT OF ERROR ( DLCD)

DLCD contends the county's finding that the popul ation
outside the city of Madras will continue to increase is not
based on substantial evidence. However, the chall enged
finding serves only to support the subsequent finding that
"there is and will continue to be an increasing demand for
additional rural residential honesites in the foreseeable
future.” Record 53. As we stated in the discussion of
Brown's first assignment of error, the subsequent finding is
irrelevant to an evaluation of whether a commtted exception

is justified. Therefore, we do not reach DLCD s substanti al
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evi dence chal | enge.

FOURTH ASSI GNVENT OF ERROR ( DLCD)
SI XTH ASSI GNVENT OF ERROR ( BROWN)

DLCD contends the county erred in accepting the opinion
of an ODOT transportation planner, expressed in a telephone
conversation with intervenors' attorney (whose nenorandum of
the conversation is at Record 278), to the effect that the
Transportation Planning Rule (TPR) set forth in OAR chapter
660, division 12, does not apply to the chall enged deci sion.
I ntervenors respond that the county was entitled to rely on
the "expert witten opinion” of the transportation
pl anner . 22

We nust remand if the county (or the transportation
pl anner upon whose opinion the county relied) inproperly
construed state law in concluding the TPR does not apply.
ORS 197.835(9)(a)(D). As DLCD advises, in anending its
acknow edged conprehensive plan map and zoning nmap, the
county nust ensure that such anmendnents conply with all
appl i cabl e goals. The TPR, which inplements Goal 12,
applies to anmendnments to acknow edged conprehensive plan
maps and zoni ng maps that significantly affect a
transportation facility. OAR 660-12-060(1). OAR 660-12-

060(2) explains that a plan anendnment significantly affects

22 ntervenors also cite the letter from the ODOT region planner
di scussed above in connection with Goal 14. That |etter does not say that
the TPR does not apply, but only that ODOT is not opposed to the proposed
pl an amendnment. Record 279.
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a transportation facility when it

"k X * * *

"(c) Allows types or levels of Iland uses which
would result in levels of travel or which are
i nconsi st ent W th t he functi onal
classification of a transportation facility;
or

"(d) Would reduce the level of service of the
facility below the mninmum acceptable |evel
identified in the TSP."

As stated above, the challenged decision, in reliance
on the letter of an ODOT region planner, apparently adopts
the conclusion that a right +turn deceleration |ane on
Hi ghway 97 m ght be needed if the contenplated subdivision
IS approved. Because there are no findings addressing the
TPR, it is unclear whether OAR 660-12-060 is satisfied with
respect to the inpact of the contenplated subdivision on
Hi ghway 97.

DLCD s fourth assignment of error and Brown's sixth
assi gnnment of error are sustained.

The county's decision is remnded.
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