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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

NORMAN L. LI NDSTEDT
and MERRI NELL LI NDSTEDT,

Petitioners,
LUBA No. 96-134
VS.
FI NAL OPI NI ON

CI TY OF CANNON BEACH, AND ORDER

N N N N N N N N N

Respondent .

Appeal from City of Cannon Beach

Norman L. Lindstedt, Portland, filed the petition for
review and argued on behal f of petitioners. Wth himon the
brief was Lindstedt, Buono & Wl ch.

WIlliam R Canessa, Seaside, filed the response brief
and argued on behalf of respondent. Wth himon the brief
was Canmpbel |, Moberg, Canessa, Faber & Hool ey.

LI VI NGSTON, Referee; HANNA, Referee, participated in
t he deci si on.

AFFI RMED 09/ 24/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal the ~city's denial of their
application for a tree renoval permt.
MOTI ON FOR LEAVE TO FI LE REPLY BRI EF

Petitioners request leave to file a reply brief. The
city opposes petitioners' request. The reply brief is not
"confined solely to new matters raised in the respondent's
brief," as required by OAR 661-10-0309. Because petitioners
do not denonstrate a need for a reply brief, and because the
reply brief appears sinply to enbellish argunents advanced
in the petition for review, petitioners' request is denied,

and we do not consider the brief. W ssusi k v. Yamill

County, 20 O LUBA 246, 250 (1990); Knapp v. City of

Jacksonville, 20 Or LUBA 189, 193-94 (1990).

FACTS

On April 1, 1996, petitioners submtted to the city an
application for renoval of a tree fromtheir backyard. The
tree was planted by petitioners in 1973, and petitioners now
want to renmove the tree in order to facilitate the
| andscaping of their yard and to inprove their neighbors’
ocean views. The application was denied by city staff, and
petitioners appealed to the city council. The city counci
held a de novo hearing on petitioners' appeal on June 4,
1997. On July 2, 1997, the city council voted to uphold the

staff decision, adopting findings of fact and concl usi ons of
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| aw denying petitioners' permt application. Thi s appea
fol | owed.
FI RST ASSI GNMENT OF ERROR

Petitioners contend that, under the city's charter and
ORS 227.215, the city does not have the power

"to regulate the private |andscaping decisions of
property owners where the property owners are not
seeking to develop their property or to obtain
buil ding permts which may require the application
of zoning ordinances.” Petition for Review 14.

ORS 227.215(2) authorizes cities to plan and regul ate

t he devel opment of |and, and provides that

a city my adopt an ordinance requiring that
what ever | and devel opnent is undertaken in the
city conply with the requirenents of the ordinance
and be wundertaken only in conpliance wth the
terns of a devel opnent permt."

Essentially, petitioners argue that the city may not
prohibit them from renoving a tree from their yard for
| andscapi ng purposes because the proposed tree renoval is
not related to any "land devel opment” under ORS 227.215(2).
The ~city responds, and we agree, that the statutory
definition of "developrment” is sufficiently broad to
enconmpass the renmoval of a tree for |andscaping purposes.
Under ORS 227.215(1), "developnent” includes "making a
mat eri al change in the use or appearance of a structure or
land.™ Thus, the city is authorized by statute to regul ate
tree renmoval through the issuance of devel opment permts.

Petitioners also contend that the city tree renoval

ordi nance "was not witten to deal with backyard | andscapi ng
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of property owners," but was intended to apply only where
building permts or developnent permts are applied for.
Petition for Review 16. In support of this argunent,
petitioners point to Cannon Beach Zoning Ordi nance (CBzZO
17.70.010, which sets forth the purpose of the tree renoval

or di nance:

"A. The purpose of this chapter is to establish
protective regulations for trees within the
city in order to better control problens of
soi | er osi on, | andsl i de, air pol | uti on,
noi se, wind and destruction of scenic values
and wildlife habitat."

"B. The intent is not to prohibit the renpval of
trees conpletely, or to require extraordinary
nmeasures to build structures; but the intent
is to stop the wanton and oftentines
t houghtl ess destruction of that vegetation
whi ch has a beneficial effect on the val ue of
property and on the city in general.’
(Enphasi s added.)

According to petitioners, the enphasized |anguage in
CBzZO 17.70.010(B) |l eads to the conclusion that the ordi nance
is only meant to apply where a tree renoval permt is sought
in conjunction with the building of a structure, or as part
of some ||arger developnment plan. We di sagr ee. CBzO
17.70.010(B) expressly states two I|imtations on the
application of the ordinance: (1) not to prohibit the
renoval of trees <conpletely; and (2) not to require
extraordi nary neasures to build structures. The |anguage of
the ordinance does not indicate an intent to require a

permt only where an applicant seeks to build a structure.
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In fact, the | anguage of the tree renoval ordi nance and
the city's acknow edged conprehensive plan both indicate an
intent on the part of the city to regulate the renoval of
trees for purposes related to aesthetics and public safety.
One of the express purposes set forth in CBzZO 17.70.010(A)
regarding the regulation of tree removal is "to better
control problems of soil erosion, landslide, air pollution,
noi se, wi nd and destruction of scenic values * * *." Also
under a section entitled "General Devel opnent Policies," the

city's conprehensive plan provides, in relevant part:

"15. The city shall regulate the renoval of trees
in order to preserve the city's aesthetic

character, as well as to control problens
associated with soil erosion and |andslide
hazards."

Under t he appl i cabl e st atutes, or di nances and

conprehensive plan provisions, the city is authorized to
regulate petitioner's proposed tree renoval through the
permtting process.

The first assignnment of error is denied.
SECOND ASSI GNVENT OF ERROR

As in their first assignment of error, petitioners
contend that "the permt criteria of the ordinance [were]
not witten to deal with backyard |andscaping of property
owners. " Petition for Review 17. Petitioners argue that
because the ordinance is only applicable where the
applicants seek to build structures on their property, no

tree renoval permt was required in this instance, and the
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city's decision nmust be reversed.

The city responds that it interpreted its ordinance to
apply to the rempval of all trees that fall wthin the
definition set forth in the <city code, and that this
interpretation is entirely consistent with +the <city's
conprehensive plan and with the express |anguage of the
or di nance. The findings adopted by the city provide, in

rel evant part:

"[Petitioners] applied to cut down a Sitka spruce
tree which is 8" in diameter nmeasured at four and
one-hal f feet above the natural grade. A tree of
this size neets the definition of a tree
Pursuant to Section 17.04.560, cutting down a tree
which is 8" in dianmeter four and one-half feet
above the natural grade constitutes tree renpoval
Section 17.70.020 requires that a permt Dbe
obtained from the city prior to cutting down the
tree in question.

"[Petitioners] have argued that they are not
required to obtain a tree renoval permt. The
first reason cited is that 'renmoval of this tree
on t he [ petitioners'] property pl ant ed by
[ petitioners] after ownership, is not a tree
removal within the purview of the ordinance.' The
second reason cited is that 'the renoval of the
tree at issue relates to required and reasonable
| andscaping only, and does not fall wthin the
pur pose and purview of [CBzZQ 17.70.010(B)." The
third reason cited is that the proposed tree
renoval IS not in conj unction Wit h t he
construction of a home or other inprovenent.
Chapter 17.70 provides for only one exenption from
the requirenment to obtain a tree renoval permt.
Section 17.70.030(B) provides that dead trees may
be cut at the owner's discretion without a permt.
Because [petitioners'] tree is not dead and is
nore than 6" in dianeter neasured at a height of
four and one-half feet above the natural grade, a
tree removal permt is required.”" Record 3-4.
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The city's interpretation 1is consistent wth the
express | anguage of the ordinance and with section 15 of the
"CGeneral Development Policies" set forth in the city's
conpr ehensi ve pl an. Petitioners have established no basis
for reversal or remand of the city's decision. ORS

197.829(1); Clark v. Jackson County, 313 Or 508, 836 P2d 710

(1992).

Petitioners also contend that the city's tree renoval
ordi nance is unconstitutionally vague. Al t hough it is not
entirely clear fromtheir brief, petitioners appear to argue
that the ordinance is inpermssibly vague because the
criteria for tree renoval are not applicable to petitioners
situation. Petitioners' constitutional ar gunent IS

insufficiently devel oped for our review. Tylka v. Clackanas

County, 28 Or LUBA 417, 431 (1994).

The second assi gnnent of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioners argue that the <challenged decision is
unconstitutional in its application to petitioners because
it violates their right to equal privileges and inmmunities
under Article I, section 20 of the Oregon Constitution, and
their right to equal protection of the |aw under the
Fourteenth Amendnent to the United States Constitution. In
support of this claim petitioners submtted copies of 80
tree renoval permt applications received by the city from

approxi mately January 26, 1995 through May 8, 1996. Record
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115-224. The material facts of those applications and
resulting decisions by the «city are summrized by
petitioners in a nine-colum table that was also entered

into the record bel ow. Record 33- 35. Petitioners contend:

"In this mtter, the schedule prepared and
included in the Summary of Facts (A-4), clearly
establishes that your petitioners, as absentee
honeowners and not as devel opers or nenbers of the
City of Cannon Beach elite, are being deprived of
privileges and inmunities, not upon the sanme terns
of others. The conduct of the action of the City
of Cannon Beach and the summary of its permts
granted, establishes that special privileges are
given to protect people or classes of people, to
wit: peopl e who are constructing inprovenents,
devel oping property, mintaining right of ways
[sic], and related matters. * * * The fact that
the schedule of 80 applications establishes 76
permts granting renoval, of in excess of 300 to
400 trees, and t he fact t hat only four
applications have resulted in a conplete denial is
especially relevant to the equal protection issue.
There is sinply no rational basis to deny the
petitioners' application when hundreds of trees
are allowed to be cut by developers, the City
itself, and other residents.” Petition for Review
18-19.

To the extent petitioners assert that the city's

29 application of its ordinance denies them as absentee

30 honeowners, privileges or i munities equal to those

31 available to "the Cannon Beach elite," or other full-time

32 Cannon Beach residents, we first note that the ordi nance

33 itself does not <create <classifications by calling for

34 disparate treatnment of persons or groups such as "absentee

35 honeowners," or "full-tine residents." On its face, the

36 ordinance nmerely establishes certain criteria that nmust be
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met by anyone who wi shes to renove a tree.!l Thus, under the
terms of the ordinance, the "privilege" of renoving a tree

is available to all on the same terns. See Hunter v. State

of Oregon, 306 Or 529, 533, 761 P2d 502 (1988). Furt her,

petitioners do not identify any evidence indicating that the

ordi nance has been applied to absentee honmeowners in an
i nperm ssibly discrimnatory fashion. Petitioners rely on

the fact that the city has denied only four tree renova
permts out of 80 applications received since January 26,

1995. Record 33-35. However, nothing in the record or in

1cBZO 17.70. 020 provi des:

"Prior to tree renoval, a permt shall be obtained from the
city. In granting a permt, witten findings that one or nore
of the following criteria has been nmet shall be nmde:

"A. The necessity to rempve tree(s) which pose a safety
hazar d;
"B. The necessity to renove di seased tree(s) weakened by age,

storm fire or other injury;

"C. The necessity to renove tree(s) in order to construct
proposed i nprovenents as a result of:

" 1. The need for vehicular or utility access to
property from city or private rights-of-way; in
such cases, access shall be routed wthin the
right-of-way, so as to preserve the maximum nunber
of trees,

"2. The need for placenent of the structure(s),

"3. The need for essential grade changes,

"4, The need to locate the structure so as to avoid

unr easonabl e econom ¢ hardship, or

"5, The need for solar access, or the obtaining of
vi ews whi ch cannot be acconplished by pruning."
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petitioners' bri ef i ndi cates that any  of the four
applications denied by the city were submtted by absentee
honmeowner s. Petitioners' claim of wunequal treatnent to
absentee honmeowners is without nerit.

Petitioners further contend that, in the application of

its ordinance, the city extends "special privileges" to

"people who are constructing inprovenents, devel opi ng
property, mai ntaining right[s] of [way] , and rel ated
matters.” Petition for Review 19. It is apparently

petitioners' position that the city's application of its
ordi nance denies them as individuals and as a class of
people who are not constructing inprovenents, devel oping
property, or maintaining rights-of-way, equal privileges or
imunities with those people or classes of people who are.
In order to claim inequality of treatnent as a class,
petitioners nmust be nenbers of a true class, whose disparate
treatnment is "by virtue of characteristics they have apart
fromthe law in question.”™ Hunter, 306 Or at 533; State v.
Clark, 291 Or 231, 240, 630 P2d 810 (1981); State v. Scott,

96 Or App 451, 456, 773 P2d 394 (1989). Such is not the
case here. The classifications alleged by petitioners arise
out of the specific criteria of the ordinance, which provide
t hat a permt wll be granted where the applicant
establishes a "necessity to renove tree(s) in order to
construct proposed inprovenents." CBZO 17.70.020(C). Under

the ordinance, the necessity to renove a tree can be
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established by showing, inter alia, a need for vehicle

access, placenent of structures, or essential grade changes
arising out of the construction of proposed inprovenents

I d. Thus, under the criteria set forth in the ordinance

people who are planning to construct certain types of
i nprovenents that require the renoval of a tree will be
granted a permt to do so. Petitioners' failure to satisfy
the applicable permt criteria does not place them in an
i nperm ssi ble "class" of non-devel opers. Nor do petitioners
identify any evidence indicating that individuals simlarly
Situated to petitioners have been granted tree renoval
permts.

For the reasons set forth above, petitioners' clains
under Article I, section 20 of the Oregon Constitution are
w thout nerit. Petitioners' equal protection claim under
the Fourteenth Amendnent to the United States Constitution
is insufficiently devel oped for our review Tyl ka, 28 O
LUBA at 431.

The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

Petitioners contend that the chall enged decision is an
unconsti tutional t aki ng of property wi t hout j ust
conpensation under Article 1, section 18 of the Oregon
Constitution and the Fifth Amendnent to the United States
Constitution. Petitioners argue that the city's denial of

the requested tree renoval permt has "taken" that portion
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of petitioners' property equal to the circunference and
diameter of the foliage and surface roots of the tree

because that property is no |onger wusable either for
| andscapi ng or other purposes.” Petition for Review 21

In circunstances such as these, where the city's
deci sion does not contenplate the eventual acquisition of
petitioners' property for public use, but rather applies
zoning regulations that |imt the permssible uses of
property, there 1is no unconstitutional taking if the
chall enged decision allows petitioners "sonme substanti al

beneficial wuse" of their property. Dodd v. Hood River

County, 317 Or 172, 855 P2d 608 (1993) (quoting Fifth Avenue

Corp. v. Wishington County, 282 O 591, 609, 581 P2d 50

(1978)); Stern v. City of Portland, 26 Or LUBA 544, 546-47

(1994). Al though the <city's decision nmay deprive
petitioners of their ability to |andscape their yard in
precisely the manner they would prefer, it is clear that
petitioners will retain substantial beneficial use of their
property with the tree remaining in place.

For simlar reasons, petitioners' argunent under the
Fifth Amendnment to the United States Constitution also
fails. The city's denial of petitioners' tree renoval
application has not left petitioners without an economcally

viable use of their property. See Nollan v. California

Coastal Comm n, 483 US 825, 835-36, 107 S C 3141, 97 L Ed

2d 677 (1987); Agins v. City of Tiburon, 447 US 255, 260
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100 S Ct 2138, 65 L Ed 2d 106 (1980).

Petitioners' reliance on Dolan v. City of Tigard, 512

US 374, 114 S Ct 2309, 129 L Ed2d 304 (1994) is m splaced.
In Dol an, the United States Suprene Court held that, where a

| ocal governnment requires a dedication of land from a

devel oper as a condition to proposed devel opnent, the |ocal
governnment nust first establish that there 1is "rough
proportionality”" between the inpacts of the proposed
devel opnent and the burden inposed on the devel oper. The
Or egon Court of Appeal s has ext ended t he rough
proportionality test of Dolan to apply not just to
conditions requiring dedications of real property, but also
to conditions requiring inprovenents to public property.

Clark v. City of Al bany, 137 O App 293, 904 P2d 185 (1995);

J.C. Reeves v. Clackamas County, 131 Or App 615, 887 P2d 360

(1994). However, the rule established in Dolan clearly does
not apply to local zoning decisions that nerely limt the
avail abl e uses of private property.

Petitioners have cited no authority supporting their
position that the <city has "taken" that portion of
petitioners' property defined by the circunference of the
foliage and surface roots of the tree. Petitioners have not
established that the city's deni al of petitioners'
application for a tree renpoval permt is an unconstitutional
taking of property under either the Oregon Constitution or

the United States Constitution.
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Petitioners' fourth assignment of error is denied.
FI FTH ASSI GNMENT OF ERROR

Petitioners contend that certain docunents they
submtted to the city council after the conclusion of the
city council's de novo hearing on June 4, 1997 should have
been included in the record before this Board. The m nutes
of the June 4, 1997 hearing indicate that the record was
cl osed on that date. Record 44. At that tine, petitioners
did not request that the record remain open for the
subm ssi on of further evi dence as al | owed by ORS
197.763(6) (a). In this Board's Order on Record Objections
dated February 11, 1997, we denied petitioners' record
objections on the basis that the docunents at issue were
submtted after the record was closed. We adhere to that
concl usi on.

Petitioners' fifth assignment of error is denied.

The city's decision is affirmed.
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