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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON

CARL M HOUGH,
Petitioner, LUBA No. 97-069

FI NAL OPI NI ON
AND ORDER

VS.

CI TY OF REDMOND,

N N N N N N N N N

Respondent .

Appeal from City of Rednond.

Robert S. Lovlien, Bend, filed the petition for review
and argued on behalf of petitioner. Wth him on the brief
was Bryant, Lovlien & Jarvis.

Steven D. Bryant, Rednond, filed the response brief and
argued on behal f of respondent. Wth him on the brief was
Bryant Enerson & Fitch.

HANNA, Referee; GUSTAFSON, Chief Referee, participated
in the decision.

AFFI RVED 09/ 08/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioner appeals the city's approval of a tentative
subdi vi si on pl an.
FACTS

The applicant proposes an 11-|ot subdivision on a 3.81-
acre rectangular property, bounded on the west by 10th
Street, running north and south. 9th Street approaches the
subj ect property from the south and ends at its southeast
cor ner. The applicant proposes in part to connect 10th
Street and 9th Street by extending 9th Street at the
sout heast corner diagonally through the subject property to
10th Street at the northwest corner. The principal issue in
this appeal is whether the City of Rednond Conprehensive
Plan (plan) designates a portion of 9th Street near the
sout heast corner of the subject property as a collector or
as a |local street.
FI RST ASSI GNMENT OF ERROR

Petitioner challenges the city's decision to realign
9th and 10th Street, which would have the effect, according
to petitioner, of reclassifying relevant portions of 9th
Street as a collector street, contrary to the city's plan
map. The plan map shows that, notw thstanding other
portions of 9th Street designated as a collector street, the
portion of 9th Street closest to the subject property is

mar ked as a | ocal street.
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The city relies on the plan text, which designates the
rel evant portion of 9th Street <closest to the subject
property as a collector street.1 Hence, it appears the plan
text and the plan map conflict such that they cannot be
reconciled or harnonized so as to give effect to both
desi gnati ons. 2 Either that portion of 9th Street is a
collector or it is not.

In the proceedings below, the city framed the issue as
whet her it could lawfully connect 9th and 10th Streets. It

f ound t hat

"the proposal to realign 9th Street (a collector)
with 10th Street/Canyon Drive (a collector) is in
keeping with the City's * * * Pl an. The Counci |

in this case, interprets the Plan as contenpl ating
that connectivity to facilitate the north-south
traffic novenments on the 'collector’ street

1The plan identifies the follow ng as collector streets:

"1. Nor t h- Sout h

Tx % % *x %

"--W 10th St. (Pershall Way to Maple Ave.)

Tx % % *x %

"--W 9th St./Canyon Drive (Maple to Forest Ave.)" Plan
6- 10.

Mapl e Avenue is an east-west arterial that forms the southern boundary
of the subject property. 1d.

2\Where code or plan provisions may but do not necessarily conflict with
one anot her, depending upon how broadly they are interpreted or applied,
the appropriate procedure is for the local governnment to interpret the two
provisions, if possible, so as to harnonize and give effect to each. See
Waker Associates, Inc. v. Clackamas County, 22 O LUBA 233, 243 (1991),
aff'd 111 O App 11 (1992).
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system " Record 22.

Necessarily inplicit in this interpretation is the
determ nation that the plan text provision designating the
relevant portion of 9th Street as a collector street
controls the conflicting plan map designation. The city
argues that we should defer to that inplicit determ nation.

Al liance for Responsible Land Use v. Deschutes Cty., 149 O

App 259, 266, ___ P2d ___ (1997).

Petitioner submts that the <city's interpretation
amounts to an unl awful att enpt to anmend the city
conprehensi ve plan, through the guise of interpretation.

Goose Hollow Foothills League v. City of Portland, 117 O

App 211, 843 P2d 992 (1992); Loud v. City of Cottage Gove,

26 Or LUBA 152 (1993); Murphy Citizens Advisory Commttee v.

Josephine County, 26 Or LUBA 181 (1993). However, each of

the <cited cases generally involves attenpts to add
significant terms to the conprehensive plan. Here, the city
resolves an irreconcil able conflict between two designations
already in the plan by choosing one over the other. 1In this
circunstance, the reviewng court generally defers to the

| ocal governnent's choice. Cascade Broadcasting Corp. V.

Groener, 51 Or App 533, 536, 626 P2d 386 (1981); Davenport
v. City of Tigard, 23 Or LUBA 565, 572 (1992).

In Cascade Broadcasting Corp., the applicant sought a

conditional use permt to erect broadcasting towers in an

EFU zone. The applicable code contained one section which
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conditionally permtted the use, and another section which
clearly prohibited it. The Court of Appeals deferred to the
county's choice to prohibit the use, absent a show ng that
the choice was clearly contrary to the express |anguage and
intent of the ordinance. 51 Or App at 536.

In Davenport, the conprehensive plan designated a
forested natural area both by description and by acreage,
but each designation was inconsistent with the other. We
deferred to the city's preference because either choice was
equal ly consistent with the conprehensive pl an. 23 O LUBA
at 572.

Her e, the <city's interpretation was premsed on
fulfilling what it perceived to be a plan policy for
"connectivity" between collector streets, which 9th Street
i ndi sputably is for nost of its length. The parties do not
bring to our attention other policies or provisions, apart
from the conflicting designations, that bear on the proper
i nterpretation. The city's interpretation appears to be
equally, if not nore, consistent with the |anguage and
intent of the plan than the alternative.

The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

In the second assignnment of error petitioner objects to
the city's failure to determ ne what happens to that portion
of 10th Street bypassed by the realignnent. Petitioner

cites no violation of a standard or |aw, nor articul ates any
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| egal basis upon which we m ght grant relief. It is not our
function to supply petitioners with |legal theories or to

make their case for them Smth v. City of Phoenix, 31 O

LUBA 358, 362 (1996); Deschutes Developnent v. Deschutes

Cty., 5 O LUBA 218, 220 (1982). Petitioner's argunment
under this assignnment of error is not sufficiently devel oped

to permt review, and it is denied.

o N oo o B~ w N P

The city's decision is affirmed.

Page 6



